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THIS CONCESSION AGREEMENT is entered into on this the day of 2012;
BETWEEN

The Municipal Council Palampur having its office at Palampur, Himachal Pradesh (hereinafter
referred to as the “Concessioning Authority”), acting through its which
expression shall, unless the context otherwise requires, include its administrators, successors and
assigns of ONE PART;

1956 and having its registered office at -------=-==-==-mmm s R
------------------- (hereinafter referred to as the “Concessionaire”)which expressi %, unless the
context otherwise requires, include its successors/ successors in business and?;vnitted assigns

and substitutes of the OTHER PART. (L.

WHEREAS /\ .
The Concessioning Authority has decided to develop a multiNe Parking-cum-Commerecial
Complex at Palampur through Public Private Participationhon Design, Build, Operate and

Transfer (DBOT) basis (‘the Project’). The Project Site ¢ es of an area of 2407 sq mtrs,
whose ownership and possession vests with the Concess Authority.

With an objective to seek private sector participati the dgvelopment of the aforesaid Project,
the Himachal Pradesh Infrastructure Developmetit, Board (H ) as per the provisions contained

ment Act, 2001 undertook, for and
election of a suitable Concessionaire

on behalf of the Concessioning Authori proce

through competitive bidding, after i ReqU@r roposal document (RFP) dated
inviting Bids/ Proposals from pro @ idd@ plement the said Project.

The Concessionaire, selecte ough %sparent competitive bidding process, met the

Eligibility Criteria and q the highestalue of the Annual Concession Fee (Annuity) for the
right of Development, ’ n and Maintenance of the multi level Car Parking cum Commercial

in Chapter---- of the Himachal Pradesh Inf ure D

Complex. After eval of the Proposals so received, HPIDB, on behalf of the Concessioning
Authority, accep roposal of the Concessionaire and issued Notice of Award (NOA) dated

e Concessionaire requiring, inter alia, the execution of this Concession
Agreement. %

The Su@l Bidder/ Concessionaire acknowledges and confirm that it has undertaken due
dilige@ d audit of all aspects of the Project Site and Project including technical and financial
a 7 legal due diligence and traffic volumes and forecast, and on the basis of its independent
isfaction hereby accepts the Concession and agrees to implement the Project at its own cost and
expense in accordance with the terms and conditions of this Concession Agreement.

The Selected Bidder/Consortium has furnished to the Concessioning Authority, Construction
Performance Security by way of Bank Guarantee No. dated ___for an amount of Rs. 25
lakhs (Rupees Twenty Five Lakhs Only) and has also paid the Project Development Fee
amounting to Rs. 06.00 Lakhs (Rupees Six Lakhs only) to HPIDB as a Condition Precedent to the
signing of this Concession Agreement.

The selected bidder/ Consortium has since promoted and incorporated the Concessionaire as a
limited liability company under the Companies Act 1956, and has requested the Concessioning
Authority to accept the Concessionaire as the entity which shall undertake and perform the
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obligations and exercise the rights of the selected bidder/ Consortium under the NOA, including the
obligation to enter into this Concession Agreement pursuant to the NOA for executing the Project
and has accordingly submitted a Deed of Guarantee towards the Concessionaire;

The Concessioning Authority has agreed to the said request of the selected bidder/ Consortium and
the Concessionaire, and has accordingly agreed to enter into this Concession Agreement with the
Concessionaire and grant to the Concessionaire this Concession on the mutually agreed terms and
conditions for the Concession Period to (a) plan, design, finance, develop, construct, commission,
operate and maintain the Project on a commercial basis, and (b) at the end of the Concession
Period transfer back the Project Site including the Project Facility thereon to the Concessioning
Authority. W

The Concessionaire hereby accepts the Concession granted and undertakes @lement the
Project in accordance to the provisions of this Concession Agreement. %

*

NOW THEREFORE, in view of the offer, mutual promises and consideration/et out herein, the
Concessioning Authority and the Concessionaire (each indiviWy “Party” hereto, and

collectively the “Parties”) hereby agree to be bound by the pravisions of this Concession
Agreement.
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ARTICLE1. DEFINITIONS AND INTERPRETATION

1.1 Definitions

In this Concession Agreement, unless repugnant to the context in which these words and
expressions appear the words and expressions defined below shall have the meanings
assigned to them: -

vi)

vii)

O

N

X)

“Act” means the Himachal Pradesh Infrastructure Development Act, 2001.

“Annual Concession Fee” (Annuity) means as defined in Article 5.1 of th Wsion
Agreement. K

“Applicable Laws” means all laws which are applicable to the %t and/or the
Concessionaire extending to the State of Himachal Pradesh, h een enacted or
brought into force by Government of India or GoHP includji latlons rules and
notifications made thereunder, and judgements, decrees, inju ns, writs and orders
of any Court of Record, applicable to this Agreement a d%l&e)?ercise, performance and
discharge of the respective rights and obligations of th%\rtles hereunder, as may be in
force and effect during the subsistence of this Agreepent.

“Associates” means in relation to either Par%@/or Consortium Members, a person
who controls, is controlled by, or is u common control with such Party or

Consortium Member. As used in thlS n, the expression “control” means with
respect to a person which is a corpo e ownership, directly or indirectly, of more
than 50% of the voting shares o rson a 1th respect to a person which is not
a corporation, the power to dlre ana and policies of such person, whether
by operation of law or by ¢ r othe

“Board” or “HPIDB” ;z)the Pradesh Infrastructure Development Board
established and funeti rovisions of the Act.

Clearance/ ns, as on t date of execution of this Concession Agreement, any
and all cm’ o-objections, licences, approvals, permits, exemptions, registrations,
ﬁhngs authorisations of whatever nature, which is necessary for effective

tatlon of the Project.

“Co ercial Area” means the area (restricted to FAR), to be commercially developed
e Project Site.

“Commercial Area Charges” means the license fee, advertisement revenues, parking
fees, charges, levies, tariffs, prices or all sources of revenue or amounts of money by
whatever name called that are payable at any time and from time to time by any
Person/ Users, using the Commercial Area, to the Concessionaire. Subject to the
provisions hereof, the Concessionaire shall have the right to determine, demand, charge,
collect, revise, retain and appropriate the Commercial Area Charges as per the
applicable/ prevalent market rates.

“Commercial Operations” means the commercial use of the Car Parking component
and the Commercial Area by charging, demanding, collecting, retaining and
appropriating the Parking Fees, Service Charges etc.

“Commercial Operation Date” means the date on which the Independent Engineer
issues the Provisional Certificate or the Construction Completion Certificate for the
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xi)

xii)

xiii)

Xiv)

Xv)

xvi)

XVii)

xviii)

Xlxb
<

xxi)
xxii)

xxiii)

Complex, as the case may be, upon which the Concessionaire commences the
Commercial Operations.

“Competent Authority” means any agency, authority, department, ministry, public or
statutory Person of the Government of Himachal Pradesh or Government of India, or any
local authority, or any other sub-division thereof with authority over aspects of
implementation of the Project having jurisdiction over all or any part of the Project Site
or the performance of all or any of the services or obligations of the Concessionaire
under or pursuant to this Concession Agreement.

“Compliance Date” means the later of the date of issuance of the %te of
Compliance to the Concessioning Authority or Concessionaire under Arti

“Concession” shall have the meaning set forth in Article 3 % ‘Concession
Agreement” means and includes this signed Concession Agrf%en (including the
Schedules of the Concession Agreement, the “Notice of Aw; ed by HPIDB, the
written clarification(s), addendums, amendments, etc. tg t FP Document issued
subsequently to the bidders and all other documents/p }&atfached as annexure).

“Concessionaire” means , a company incorporated,
by the Consortium Members (in case of Consorti der the Companies Act, 1956 or
the Individual Successful Bidder or -------%¢-3&%---- , a Special Purpose Company
incorporated by the Individual Success&&er under the Companies Act, 1956),

having its registered office at ----------%%------ and
includes its subsidiaries, successors a@ 1tt$&1gns
“Concessioning Authority” me@%ﬂmapa@mcﬂ of Palampur

“Concessionaire's Equi " me machinery, apparatus and other things

(other than Tempora s) re or the execution and completion of the Works

and the remedyi and includes any equipment referred to as
pmeént"” buQe

"Construction E ot include Plant and Materials.;

'Concessn shall have the meaning set forth in Article 5.1 of this Concession
Agree

Cﬁ&& ionaire's Representative” means the Person appointed by Concessionaire
Article 8.6.

oncession Period” is the period of 40 (Forty) years, for which this Concession is
granted, commencing from the Compliance Date.

“Condition Precedent” means the conditions set out in Article 4 hereof.

“Consortium Members” means - ) === - &

“Construction Completion Certificate” means the Certificate issued under Article
14.1.

“Concession Agreement Completion Certificate” means the certificate issued under
Article 16, after the termination of this Concession Agreement.
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Xxiv)

XXV)

xxvi)

XxVvii)

xxviii)

xXiXx)

xxxii)

“Construction Documents” means and includes all drawings, calculations, computer
application software (programs), samples, patterns, models, operation and maintenance
manuals, and other manuals and information of a similar nature prepared in relation to
the Project.

“Construction Period” or “Time for Completion of Construction” means the
period from the Compliance Date to the date of issue of Construction Completion
Certificate in accordance with the Project Implementation Schedule, which involves the
design, setting out, construction of works, erection and installation of equipments,

commissioning, testing and certification of works.

“Construction Completion Date” means the date of completion of t &s}ruction
Period, which shall be at the expiry of a period of 18 (Eighteen) %s from the
Compliance Date or such other date (with the consent of Concessio@Authority) by
which the overall development of the Project is completed i(téa dance with the
provisions of this Concession Agreement and when the strliction Completion
Certificate is issued by Concessioning Authority as per Ar%l

L 4

“Cost” means all expenditure properly incurred N to be incurred) by the
Concessionaire, whether on or off the Project Sit&, including overheads and similar
charges, but does not include profit. @

“Day” means calendar day, “Month” m aé&' (thirty) days and “Year” means 365
days. 6

“Debt Due” means the aggregax& e follow@&ums expressed in Indian Rupees
outstanding and payable to the %ﬁg Lende er the Financing Documents: -

(@) The principa ntof t t provided by the Senior Lender under the
i i ncing the Project which is outstanding as on
{ ,/excluding any part of the principal that had fallen

on€ year prior to the Termination Date unless such
ﬁ ent had en rescheduled with the prior consent of the
essioning Authority; and

Q All accrued interest, financing fee and charges payable on or in respect of
the debt referred to in the para (a) above upto the date preceding the

Termination Date but excluding any interest or charges that had fallen due

payable under the Financing Documents to any Senior Lender.

@ one year prior to the Termination Date, and penal interest or charges

“Design Approval Committee” means the committee as constituted by Concessioning
Authority for approving the design of the Parking-cum-Commercial Complex, consisting
of officials as stipulated in Schedule XI of the Concession Agreement.

“Directive” means any present or future requirement, instruction, direction, order, rule
or regulation issued by any Competent Authority which is legally binding or which is
notified by the Concessioning Authority or the Independent Engineer to the
Concessionaire, and any modification, extension or replacement thereof from time to
time in force.

“Dispute” shall the meaning set forth in Article 27.1.
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xxxiii)

XXXiV)

XXXV)

XXXVi)

xxxvii)

“Dispute Resolution Procedure” means the procedure for resolution of Disputes set
forth in Article 27 of this Concession Agreement.

“Easementary Rights” means all easements, reservations, right of way, utilities and
other similar purposes, or zoning or other restrictions as to the use of the real property,
which are necessary or appropriate for the conduct of activities of the Concessionaire
related to the Project or which customarily exist on properties which are similarly
situated and are engaged in similar activities.

hypothecation, security, interest, assignment, privilege or priority of any ki
effect of security or other such obligations and shall include withoutd
designation of loss payees or beneficiaries or any similar arran
insurance policy pertaining to the Project Site, physical
encroachments on the Project Site where applicable herein.

“Encumbrances” means any encumbrances such as mortgage, charge, plgdﬁl lien,
a

*

“Event of Default” means the Concessionaire Event of fa%nd/or Concessioning
Authority Event of Default, as the case may be. \ ¢

“Equity” means the sum expressed in Indian Ru@gs representing the equity share
capital of the Concessionaire and shall include ds advanced by any Consortium
Member or by any of the shareholders of th\?ﬁcessionaire for meeting the equity
component of the Total Project Cost. q@e , however, that for the purposes of
computing Termination Payments under% oncession, Equity shall be reckoned as an
amount that is arrived at after excludihg fr nSthe equity share capital of the
Concessionaire the sum by whi capitalae of the Project as stated by the
Concessionaire for purposes 06& ing Termination Payments exceeded the Total

Project Cost. Q

xxxviii) “Financial Closure” e date\@hich the Financing Documents with respect to

XXXiX)

O

onditions needed for draw down of Financing and

Concessionaire has fulfilled a
the Concessii Q@ as immediate access to such Financing and which shall in any case

the Financing Pack theq%have been executed and become effective and the
e
not be latex{ 0 days from the Proposal Acceptance Date hereof.

th 1 and operating costs of the Project and revenues there from on the basis of
which the financial viability of the Project has been determined by the Senior Lenders,

includes a description of the assumptions and parameters used for making
calculations and projections therein.

“Fin;@l odel” means the financial model adopted by Senior Lenders setting forth

Q(& “Financial Year” means the year commencing from 1st April of any calendar year to the

xli)

31st March of the next calendar year except in the first and the last calendar year of the
subsistence of this Agreement. In the first year of subsistence of this Agreement, it
means the period from the Compliance Date to the 31st March of next calendar year. In
the last year of subsistence of this agreement, it means the period from 1st April to the
Transfer Date.

“Financing Documents” means the documents executed by the Concessionaire in
respect of financing of the Project to be provided by the Senior Lenders by way of loans,
guarantees, subscription to non convertible debentures and other debt instruments
including loan agreements, guarantees, notes, debentures, bonds and other debt
instruments, security arrangements, and other documents.
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xlii)

xliii)

xliv)

xlv)

xlvi)

xlvii)

xlviii)

xlix)

D
N

lii)

liii)

“Financing Package” or “Financing” means the financing package of the Project
furnished by the Concessionaire indicating the Total Project Cost and the means of
financing thereof and shall be deemed to have been modified to the extent as submitted
to the Senior Lenders and as approved by the Senior Lenders for the purposes of
funding the Project.

“Force Majeure” or “Force Majeure Event” shall mean an act, event, condition or
occurrence specified in the Article 26.

“Good Industry Practice” means those practices, methods, techniques, stan s, skill,
diligence and prudence which are generally and reasonably expected and a %fmm
a reasonably skilled, prudent and experienced operator engaged in c (&gt on and
operation of projects akin to the Project. It would include good engi ractices in
the design, engineering, construction and project management which be expected
to result in the performance of its obligation by the Concessionai(eﬁd operation and
maintenance of the Facilities in accordance with this Concessm ement, Applicable
Laws, and Clearances, reliability, safety, environme}\p tion, economy and

efficiency. ¢

“GoHP” means the Government of the State ofSHimachal Pradesh, its respective
departments or any other authorities, agencies rumentalities functioning under
the direction or control of the Government of&' hal Pradesh and its administrators,

successors and assigns. E @,
*

“GOI” means the Government of Indi
“Independent Engineer” mea@@ nginee appointed under the provisions of Article

28. Q

“Material Adverse eans\ uences of events outside the control of the
Affected Party whi ren@ right vested in a Party by the terms of this

Concession ineffective,“or (b) ificantly impairs or frustrates the ability of any Party
to observe 3 form in a %imely manner its obligations under this Concession
Agreemen rustrates a material provisions of this Concession Agreement or any
ofthe P \ Aoreements.

«

ans Municipal Council of Palampur

erations Date and terminating at the Transfer Date.

&eration and Maintenance Period” is the period commencing from the Commercial

“Party” means any of the parties to this Concession Agreement.

“Parking Facilities” means the Multilevel Parking and such other parking area
developed by the Concessionaire, enclosed or unenclosed, covered or open, at the
project site, sufficient in size to park vehicles, together with driveway connecting the
parking space with a street or alley and permitting ingress or egress of vehicles as per
the construction requirements.

“Parking Fees” means the fees for parking of Vehicles at the Car Parking at the Project
Site that is payable at any time and from time to time by any Person to the
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liv)
1v)

lvi)

lvii)

viii)

lix)

o
<

1xi)

Concessionaire for such parking. The Concessionaire shall have the right to demand and
collect the Parking Fees as per Schedule VII of the Concession Agreement.

“Performance Standards” means the standards for the operation and maintenance of
the Car Parking-cum-Commercial Complex, as set forth in Schedule IV of the Concession
Agreement.

“Performance Security” means the Construction Performance Security and/ or

Operation & Maintenance Performance Security as set out in Schedule IX(A) & IX(B)

respectively from a scheduled bank approved by the Concessioning Authority.
%]omt

“Person” means any natural person, firm, corporation, company, p
venture, trust or other entity, having legal capacity to sue and be sue
l}ment (i) the

“Project” means, subject to the provisions of this Concesmm
development, financing, designing, construction, operation a enance of the Car
Parking-cum-Commercial Complex at the Project Site and ies incidental thereto
at the Project Site such as engineering, testing, commi &ng’ etc; (ii) levy, collection,
retention and appropriation of Parking Fees, Service Chakges, Commercial Area Charges
including license fee from sub-licensing of unitsat the Commercial Area, etc; (iii)
insurance of the Parking-cum-Commercial Com r the purposes of providing the
services on a continuous basis and (iv) tra f the Car Parking-cum-Commercial
Complex, as envisaged, to the Concessiani thority at the end of the Concession
Period or on prior termination of th cession Agreement on Concessionaire/

Concessioning Authority Event of Default™or otherwise. It is being clarified here that if
the Concessionaire opts for the,(K' ment Commercial Area then the same

shall be developed at the Projec@@.
“Project Agreements” n@collec j &is Concession Agreement, the Financing
Documents, hire agr s, sub-license agreements/arrangements,

construction agre and ion & maintenance agreements, in each case as

amended, sup %ﬂ or o iSe modified from time to time.

“Project 2 eans all tangible and intangible assets relating to the Complex and
Comm x) ea including, but not limited to, (a) rights over the Project Site in the form
of li license, right-of-way or otherwise, (b) tangible assets such as foundation,
gs, substructures and superstructures, movement and parking areas, all
1nte al and external services, drainage facilities, sign boards, HVAC works, electrical
ks including sub-station, and telephone and communication equipment at the Car
rking cum-Commercial Complex (c) financial assets, such as receivables, cash and
investments and (d) insurance proceeds.

“Proposal Acceptance Date” means the date of the signing of this Concession
Agreement.

“Project Facility” or “Complex” means the multilevel Car Parking-cum-Commercial
Complex including the facilities and amenities and other related structures including
all the buildings, internal & external building services etc. and common areas to be
developed, designed, financed, constructed, upgraded, completed, commissioned,
operated and maintained at the Project Site by the Concessionaire in accordance with
the provisions of the Concession Agreement.
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Ixii)  “Project Implementation Schedule” means the Concessionaire’s Project
Implementation Proposal and its time frame as accepted by the Concessioning Authority
in accordance with Article 8.7.

Ixiii) “Project Insurance” means the insurance taken out by or on behalf of the
Concessionaire pursuant to Article 25 of this Concession Agreement.

Ixiv)  “Project Revenues” means all sources of revenues viz. Parking Fees, Service Charges,
License Fee, Commercial Area Charges, etc. accruing to the Concessionaire from the
Project.

Ixv)  “Project Site” means the lands, and rights in relation thereto, '% y the
Concessioning Authority to the Concessionaire, as a licensee, on, u @or through
which the facilities or any other construction relating thereto is situ%cated, passes
through, sits upon or overlies, or any part of the Works are(td be ‘executed, more
particularly delineated in Schedule XIV and depicted in t@) annexed to such
Schedule.

L 4

Ixvi)  “RFP” means the Request for Proposal document issuerhg‘the Concessioning Authority.
The terms "RFP" and "Request for Proposal" are synanymous with "Tender Documents”
and "Bidding Documents". @

Ixvii) “Schedules” mean the Schedules to this (Er%%dn Agreement.
e

Ixviii) “Scope of the Project” shall have th@) ing 3@rth in Article 2 of this Concession

Agreement. .

Ixix)  “Senior Lender” means the fi ial insti , funds and banks who have advanced
or agreed to advance te n to ncessionaire under any of the Financing
Documents for meeti art ON tal Project Cost.

Ixx)  “Service Charges” méans t@a ges, fees, rates, proceeds or any other sources of
revenue or a % of money by»whatever name called that are payable at any time and
from time by any Person to the Concessionaire pursuant to the utilization of

Value vices.

“ eans the State of Himachal Pradesh and the “State Government” means the

ovésnment of that State.

lxx@ “Statutory Auditors” means an Independent, recognised and reputable firm of the
& chartered accountants duly licensed to practice in India acting as the Independent
Q statutory auditors of the Concessionaire under the provisions of Companies Act, 1956
including any statutory modification or re-enactment or replacement thereof, for the

time being in force.

Ixxiii) “Subcontractor” means the construction contractor(s) and/or operation and
maintenance contractor(s) and/or any other contractors and sub-contractors,
manufacturers or suppliers of Works and/ or building/ services or part thereof, as the
context may require, to whom the Concessionaire contracts or subcontracts the Works
in full or part.

Ixxiv) “Subordinated Debt” means any borrowings by the Concessionaire subordinated to
the financial assistance provided by the Senior Lenders for meeting the Total Project
Cost but does not include any interest thereon.
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Ixxv)
Ixxvi)

Ixxvii)

Ixxviii)

Ixxix)

Ixxx)

Ixxxi)

Ixxxii)

Ixxxiii)

Ixxxiv) “

(<K

Ixxxv)

Ixxxvi)

“Substitute Entity” means the entity defined in the Substitution Agreement.
“Substitution Agreement” means the agreement set out in Schedule XII.

“Sub-Licensee” means the Person, selected by the Concessionaire, with whom the
Concessionaire shall enter into a sub license deed authorizing the said Person to utilize
earmarked built-up space within the Project Facility strictly in accordance with the
provisions of this Concession Agreement.

“Tax” means any tax, duty, levy, charge whatsoever charged, imposed or \;Lmder
Applicable Laws.

“Technical Requirements” means and includes the description of t %pe standards,
design criteria and performance criteria, specifications, ings and similar
information related to the design, construction and impleme f the Project as set
forth in the Schedules to this Concession Agreeme a any alterations and
modifications thereto. )\

“Temporary Works” means all temporary wogks of every kind (other than
Concessionaire's Equipment) required for the c ion, operation and maintenance
of the project, services, facilities and the reme @f any defects relating thereto.

“Tender” means the Concessionaire's qé financial offer and detailed proposal for
the Project, including the Concessio Prop 1, submltted to the Concessioning
Authority and as accepted by the ionin
“Termination Date” mea te on his Concession Agreement terminates
by efflux of time or by issu@ fa Te% tion Notice.

“Termination Noti ean t@s mmunication issued in accordance with this
Concession Agrgement®by a Qy o the other Party for terminating this Concession
Agreement. @
Termi Qayment" means the amount payable by the Concessioning Authority to
the ssionaire upon the termination of this Concession Agreement and shall consist
of. ts relating to Debt Due, Subordinated Debt and Equity, as the case may be, and
othew, such amounts as are expressly provided for under this Agreement. Provided,
ever, that for the purposes of determining Termination Payments to be made by the
oncessioning Authority under this Agreement, the capital cost of the Project shall at all
times be reckoned as an amount not exceeding the Total Project Cost and the liability of
the Concessioning Authority to make such Termination Payments relating to Debt Due,

Subordinated Debt and Equity shall be determined as if such capital cost was restricted
to Total Project Cost.

“Third Party” means any Person, real or judicial, or entity other than the Parties to this
Concession Agreement.

“Tests” means the tests to be carried out as set forth in Article 13 to this Concession.

Ixxxvii) “Total Project Cost” means the lowest of the following:

(a) The preliminary cost estimate as submitted by the Concessionaire, to the
Concessioning Authority, during the Conditions Precedent Period.
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(b) Total Project Cost as set forth in the Financing Documents.

(9 Actual Capital cost of the Project upon completion of the Project as certified
by the Statutory Auditors.

Ixxxviii) “Transfer Date” means the day immediately following the last day of the

Ixxxix)

XC)
xci)
xcii)
xciii)

xciv)

XCV)

Q\

Concession Period, including any extensions thereto or earlier termination thereof, in
accordance with the terms of the Concession Agreement.

“Users” means the Vehicles and Persons/ individuals using the Complex. \(L

“User Charges” means collectively the Parking Fees, Service Ch icense Fee,
Commercial Area Charges or any other sources of revenues or amounts of money by
whatever name called that are levied, demanded, collected, retma d appropriated
by the Concessionaire from Users or under sub-license or sub Ing arrangements.

“Vacant Possession” means delivery to the Concessionairé\of possession of the Project
Site or any part thereof, free from all Encumbrances, hkthe grant of all Easementary
Rights and all other rights appurtenant thereto, that the Concessionaire enjoys
complete uninterrupted and quiet possession an ol of the Project Site throughout
the subsistence of this Concession Agreement.\

“Value Added Services” means the servi e locker facility, valet parking etc. related

to the Car Parking component of th oj&tt, which may be provided optionally by the
Concessionaire.

“Variation” means a modi@ impro eor change in the Works, services, and
t

facilities etc to be carried he C onaire, such that the cost of implementing
the modification, @lent o nge can be recovered through a 30-day
adjustment of the

< 25
e vehicles as*specified in Schedule VI.

“Vehicles” m
;s the design, construction, upgradation, completion, testing and
onmg, operation and maintenance and rectifying or/and remedying of defects

of 1dings, services, facility as the context may require, and all the appurtenances
thereof, any other permanent, temporary or urgent works required under this
cession Agreement.

rinciples of Interpretation

In this Concession Agreement, unless the context otherwise requires:

a.

Any reference to a statutory provision shall include such provision as is from time
to time modified or re-enacted or consolidated so far as such for modification or re-
enactment or consolidation applies or is capable of applying to any transactions
entered into hereunder;

Reference to laws of Government of Himachal Pradesh, laws of India or Indian
Laws or regulation having force of law shall include the laws, acts, ordinances,
rules, regulations, guidelines or byelaws which have the force of law in State of
Himachal Pradesh;
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C. The headings are for convenience and reference only and shall not be used in and
shall not affect, the construction or interpretation of this Agreement;

d. Terms and words beginning with capital letters and defined in this Agreement
including the Schedules;

e. Words importing Person or Parties shall include firms and corporations and any
organisation having legal capacity to sue and be sued in its name.

f. Words importing the singular shall include the plural and vice-versa rﬁe the
Concession requires. \

g. Any reference to day shall mean a reference to a calendar day; (LQ

h. Any reference to month shall mean a reference to a calendar %h.'

i The Schedules of this Agreement form an integral part af t&greement and will be
in full force and effect as though they were exerss/l\wef out in the body of this

Agreement;

j- Any reference at any time to any agreement, , instrument, license or document
of any description shall be construed& ference to that agreement, deed,

instrument, license or other do as amended, varied, supplemented,
modified or suspended at the time o reference;

k. References to recitals, Art1<;l artlcle 0 chedules in this Agreement shall,
except where the Contex lse ‘res be deemed to be references to
recitals, Articles, sub- dSc for to this Agreement;

L Any Agreeme 1, authorlsatlon notice, communication,
information o t re der or pursuant to this Agreement from or by
any Party be ahd f ctive only if it is in writing under the hands of duly
authoris esentatlve such party, as the case may be, in this behalf and not
other‘

m. ference to any period commencing “from” a specified day or date and “till” or

1” a specified day or date shall include both such days or dates; provided that if
e last day of any period computed under this Agreement is not a business day,
@ then the period shall run until the end of next business day.

& The damages payable by either Party to the other of them as set forth in this
Q Agreement, whether on per diem basis or otherwise, are mutually agreed genuine
pre-estimated loss and damage likely to be suffered and incurred by the Party
entitled to receive the same and are not by way of penalty
1.3 Measurements and Arithmetic Conventions
All measurements and calculations shall be in metric system and calculations done in 2
decimals places, with the third digit of 5 or above rounded up and below 5 belong down
except in Fee calculation which shall be rounded off to nearest Rupee Hundred (100).

1.4 Ambiguities within Agreement

In case of ambiguities or discrepancies within this Agreement, the following shall apply:
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(a) Between two Articles or more of this Agreement, the provisions of specific Article
relevant to the issue under the consideration shall prevail over those in other Articles;

(b) Between the Articles and the Schedules, the Articles shall prevail, save and except as
expressly provided in the Articles or the Schedules;

(c) Between the written description on the Drawings and the Specifications and
Standards, the latter shall prevail;

(d) Between the written description on the Drawing and the specific writte c‘l%psion,
the latter shall prevail; and ]\

(e) Between any value written in numerals and that in words, the later Wrevail.

*
1.5 Priority of Documents Q(L

The documents forming this Concession Agreement afe\to *be taken as mutually
explanatory of one another. If there is an ambiguity or diScsepancy in the documents, the
Concessioning Authority shall issue any necessary Jelarification or instruction to the
Concessionaire, and the priority of the documents s as follows:

i) The Concession Agreement ;@'
I

ii) The Schedules of the Concession ﬁ ent K

iii) The “Notice of Award” issua§'

iv) The written clarificatiqns.i tot
v) Written addenda t DW
vi)  The RFP Docu@ @,

issued subsequently

B3
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ARTICLE 2: SCOPE OF THE PROJECT

2.1 Scope of the Project

The Scope of the Project (the “Scope of the Project”) shall mean and include during the
Concession Period:

©

N

a)

b)

g)

h)

Plan and design a conventional ramp based Car Parking component at the lowest
two floor plates of the building to be constructed at the Project Site and
thereafter, get it approved by the Design Approval Committee, as pepsthe laid
down provisions of the Concession Agreement and Schedules hereof. Q(L

Construction of Car Parking component on the Project Si ormlng to
building bye-laws and regulations and as per the prov151ons f this Concession

Agreement & Schedules hereof.

Option to develop Value Added Services related to t CQarkmg component of
the Project and levy, demand and collect Service K es‘from the Users.

Option to develop a Commercial Area (restpicted to FAR) at the Project Site,
wherein the developments as laid down in le-I and V shall be permitted.

Operation and Maintenance of the r@laeility/ Complex in accordance with
the provisions of this Concession A ent and the Schedules hereof.

Demand, levy, collect, enforaxa in and \)prlate Parking Fees, from all the

Users using the Car Parki tes de ined herein.
Determine, deman coll e force retain and appropriate Service
Charges, Comm ea Ch tc. from the sub-licensees/ Users as per the

laid down pr ssion Agreement and the Schedules hereof.
ent of all

applicable existing and future taxes, charges, fees, levies
e appllcable to the Project and/ or any activities in pursuance of the
ssion Agreement during the Concession Period.

i)@\ rmance and fulfillment of all other obligations of the Concessionaire in
c

cordance with the provisions of this Agreement and matters incidental thereto
or necessary for the performance of any or all of the obligations of the
Concessionaire under this Agreement.

In addition to the above-stated Scope of Work, the Concessionaire shall
adhere to all the terms & conditions set forth in this Concession Agreement
and the Schedules hereof.
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ARTICLE 3: CONCESSION

3.1

311

3.1.2

(<\

Grant of Concession

Subject to and in accordance with the terms and conditions set forth in this
Agreement, the Concessioning Authority hereby grants to the Concessionaire and the
Concessionaire hereby accepts the Concession for a period of 40 years, commencing
from the Compliance Date, including the exclusive right, license, authopity and
authorisation during the subsistence of this Agreement, including extensio t@;f, to
plan, design, finance, engineer, construct, develop, equip, oper r\a ntain,
modernize and manage the Project and enjoy its commercial %S for the
Concession Period.

*

Subject to and in accordance with the terms and condiﬁs et forth in this
Agreement, the Concessionaire undertakes the followi i cordance with the
provisions of this Concession Agreement, the Applicab&aWs and the Applicable
Permits:

(a) To develop and implement the Project a r the Scope of Work, more
specifically mentioned in Article 2 of th@ssion Agreement.

(b) To enjoy complete and uninterrup(&ess and license to the Project Site for
the purpose of and to the extent ¢ re

d by the provisions of this Agreement
and for a period that shall b c@minus @he Concession Agreement.
*

n, construct, finance, maintain and
ncession Period in accordance with
eement & Schedules. Any construction or

(c) To have access and libe \) plan,
operate the Project
the provisions of thi cessio

development m by the C ionaire on the Project Site in respect of the
Complex shal eeme @he property of the Concessioning Authority and
the Conc aire relinquishes all his rights in such property in favour of
Concegst Authority.

(d) E & right and authority, during the Concession Period, to carry out the
ified activities in relation to the Project Facility.

Users using the Car Parking component of the Complex, as preset in the

&e) emand, levy, collect, enforce, retain and appropriate Parking Fees, from all the
Concession Agreement and the Schedules hereof.

(f) License the use of the Project to sub-licensees and thereupon, determine,
demand, levy, collect, enforce, retain and appropriate Service Charges and
Commercial Area Charges and to periodically revise the same in conformity
with the market rates. Within the limitations of statutory provisions and
decency of operations, the Concessionaire shall make all the efforts to maximise
the earnings from the Value Added Services and associated operations and to
keep the Concessioning Authority informed of actions taken and results thereof.

(g) Regulate the use of the Complex by the Third Parties/ sub-licensees and enforce
the collection of Parking Fees, Service Charges, Commercial Area charges etc.
from delinquent Users, as per the Applicable Laws.
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(h) Manage, operate and execute rights over all or any part of the Project Assets
without any limitation or restriction other than those expressly set out in this
Concession Agreement.

(i) To fulfil its obligations under this Agreement, undertake activities either by
itself or through subcontracting arrangements and to appoint contractors, sub-
contractors, agents, advisors and consultants without in any way relieving the
Concessionaire of its obligations as set out in this Agreement.

development of the Complex and the Concessioning Authority is no iable
for the same. Responsibility of taking all necessary approvals of ¢ riction,
demolition and reconstruction lies with the Concessionaire\ Nevertheless
Concessioning Authority without any binding obligation rha ovide any
assistance upon written request from the Concessionaire. (L'

(j) Arrange for all the clearances from the Competent Authorities for the
\/\6%1;{1

(k) Shall arrange statutory clearance from the Comp% Authority/ies for
removal of existing trees, if any, from the Project Si .

being necessary or desirable for the purp incidental and necessary for

developing, financing, implementin @ ging, operating, running &
maintaining the Project. a\'

() Exercise such other rights as the Concessiogingxlthority may determine as

(m)Bear and pay all expenses, costs an?a es incurred in the fulfilment of all the
Concessionaire’s obligations ur@ ent; and

(n) Nothing contained herei ding t
the Project at the des@ area gha

2 akt of granting permission to develop
st or create any proprietary interest

in the Project or any hereofinsluding any permanent fixtures, fittings etc.
installed in the e of t 1ng cum-Commercial Complex in favour of
the Concess person claiming through or under the
Concessm re. ssionaire shall not in any manner sell, transfer,
a551g , ge charg eate lien or otherwise encumber or deal with the
Proj ny manner. The Concessionaire acknowledges, accepts and confirms
t Venant contained herein is an essence of this Agreement.

3.2 I&Uonally Left Blank

QﬁActlons in Support of the Concession

(@) The Concessioning Authority shall recognize and undertake not to, in any manner,
violate or cause breach of the terms of this Concession Agreement.

(b)  The Concessioning Authority/any other Competent Authority hereby undertakes
and agrees not to (i) levy any parking fees, charge or tax on the use of the Car
Parking or (ii) close down or otherwise cause any diversion of Vehicles on the
approach roads to/ entering and leaving the Car Parking in a manner that has an
adverse effect on their entry or exit thereto or there from, save and except
during emergencies, law and disorder problems or for purposes of public safety,
in which case, the diversion shall not be longer than the requisite period for or
pursuant to such eventualities.
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(b) For the purpose of Financing the Project, the Concessionaire shall have the right
to mortgage, hypothecate, transfer, assign or otherwise encumber to Lenders its
rights and interests under or pursuant to this Agreement, including, without
limitation, its rights in and to (i) the Project Agreements and (ii) the cash flows
generated by the collection of Parking Fees from Vehicles, Services Charges,
Commercial Area Charges etc and to create a security in such rights and interests
in favour of the Lenders. However, it is also clarified that the Concessionaire
shall not be entitled to mortgage any immovable asset, which is a part of the
Project Assets and the Project Site.

(9 The Concessioning Authority hereby undertakes not to exempt g}lwise
exercise its rights, powers and authority so as to cause the Co aire to
exempt any specified class or classes of Vehicles from payment ing Fees.

(d) The Concessioning Authority undertakes not to termi repudiate this
Agreement prior to the expiry of the Concession P therwise than in
accordance with the provisions of this Agreement.

D

L 4

(e) The Concessioning Authority shall provide assi and recommendations to
the Competent Authorities, including Gol, it support of the Concessionaire’s
applications for Clearances that may be d from time to time for the
implementation of the Project; provzd the Concessionaire has made the
requisite applications and is in congb ith the necessary conditions for the

grant of such Clearances.

3.4 Concession Period 5@ 0

3.4.1.

3.4.2.

The Concession Period for “the t” sh mence from the Compliance Date and
shall extend for a period of rty) rom such date (the “Concession Period”)
and during which the 1ona1r thorized to implement the Project and to
operate the Project Faci ccordance with the provisions hereof. For the
avoidance of doubzhe nces od shall include the Construction Period.

It is hereby r that:

(@) I Xnt of the Concession Period being extended by Concessioning Authority
b d the said period in accordance with the provisions of this Concession
réement, the Concession Period shall include the period/ aggregate period by

the period commencing from the Compliance Date and ending with the

which the Concession is so extended, and
@ b) In the event of Termination, the Concession Period shall mean and be limited to

3.4.4

Termination.

At the end of the Concession Period or sooner termination of this Agreement for any
reason whatsoever, all rights given under this Concession Agreement shall cease to have
effect and the Project Site, Project Facility/ Complex with all the furniture and fixtures
and other assets permanently attached to the Complex shall revert to the Concessioning
Authority without any obligation to Concessioning Authority to pay or adjust any
consideration or other payment to the Concessionaire.

3.5 Construction Period

a. The “Construction Period” shall be a period of 18 (Eighteen) months (starting
from the Compliance Date) for the Project.
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However, it is being clarified here that the Concessionaire shall, within the
Construction Period :

i) Complete the Car Parking component in entirety at the Project Site and
make it fully operational in all respects;

ii) If the Concessionaire opts to construct Commercial Area in addition to the
Car Parking component at the Project Site, complete the structural
framework and exteriors/ facade of the Commercial Area as well in all

respects. (L

However, the Concessionaire shall have the discretio ight to
complete the internal finishing work of the Commercia as per the
requirement/ demand; and “L

*

iii) Obtain all the necessary applications at it (l/and procure all
necessary/ mandatory clearances/ permissigns ding Environmental
Clearances that are required for com ?r&ng’ the construction and
execution of the Works unconditionally 0ijf subject to conditions then
all such conditions have been satisfie& full and such clearances are in
full force and effect.

other than Force Majeure or reaso utable to the Concessioning Authority
or any Competent Authority, the C essionﬁ? shall, subject to sub-clause (d)
below, pay to the Conces‘s@ ity, "damages for delay beyond the
Construction Completion to
Performance Security

Construction Completi
this sub-clause (c) be de r construed to authorize any delay by the
Concessionairej ievi uction Completion Date.

in
c. In the eve@t Constrgn Completion Date does not occur within 120 (one
hundr twenty) days from the Construction Completion Date, the

Co ng Authority shall be entitled to invoke the Construction Performance

ty'and to terminate this Agreement for a Concessionaire Event of Default in

ance with the provisions of Article 22 hereof. Provided that instead of

rminating this Agreement, the Concessioning Authority may at its sole option
@extend the time for achieving Construction Completion on such terms and

b. In the event that Construction CO%EI% Date is not achieved for any reason

conditions as it deems fit in its sole discretion.

. &striction on sub-licensing the Use of the Project Facility or any Part thereof

3.6.1 The Concessionaire may enter into any Sub-License agreements or other appropriate
agreements with any third party or Sub-Licensees for operation and maintenance of the
Project Facility or for carrying out any commercial activities thereat with the prior
approval/ permission of the Concessioning Authority.

3.6.2 At any point of time, the Concessionaire will not enter into any licence with any third
party(ies) in which they give any such right to Sub-Licensee or to any third party which
may adversely affect the interests of the Concessioning Authority and/ or is not
available to the Concessionaire at the very first place.
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ARTICLE 4: CONDITIONS PRECEDENT

Subject to the express terms to the contrary, limited aspects of the Construction Period
(when commenced) and any legitimate rights arising in law, the rights and obligations
under this Concession Agreement shall take effect only upon fulfillment of all the
Conditions Precedent set out in Articles 4.1 and 4.2 on or before the expiry of a period of
120 (one hundred twenty) days from the Proposal Acceptance Date. However, the
Concessioning Authority may at any time at its sole discretion and in writing, waive fully
or partially any of the Conditions Precedent of the Concessionaire.

4.1 Conditions Precedent for Concessioning Authority \(L

The Concessioning Authority shall have: (]/Q

a. Handed over to the Concessionaire the Vacant Possession @fjthe, Project Site (the
exact area details laid down in Schedule XIV) along wi %sementary Rights
free from Encumbrances. It is however clarified tha dition Precedent on
the part of the Concessioning Authority shall b %lléd in the end, when all
other Conditions Precedent of both the Parties a /fulfilled;

b. Terminated at its cost all existing surface @g contracts/ licenses in respect
of the Project Site and transferred the P @Slte with right to sub-license etc;

C. Notified the Parking Fee to be lev1e§ se of the Car Parking component by the
Users, which shall be effective fro Com rc1al Operations Date;

d. Notified that no Vehlcles e par street and the surrounding areas/
roads to the Project Slt t e Co ial Operation Date of the Project;

e. Constituted a De pro mlttee the constitution and function of
which is specifi Schedu‘%h the approval of the design of the Project, to
be developed b aire.

f. Appro design of the Complex, as approved by the Design Approval

% and also, give comments on the design submitted by the

onaire within a time period of 15 (fifteen) days from the date of
% ission of design by Concessionaire.
ointed the Independent Engineer in accordance with the terms hereof.
Issue of Notification as regard to any Local Bye Laws required for Development
g and Implementation of the Project

Conditions Precedent for Concessionaire
The Concessionaire shall have:

a. Submitted a detailed design including the architectural plans, elevation section,
traffic circulation plan, as per the applicable Local Building Byelaws, Norms etc,
of the Complex to the Concessioning Authority for its approval from the Design
Approval Committee, within a time period of 60 (sixty) days from the Proposal
Acceptance Date.
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b.

Incorporated the necessary suggestions/ amendments proposed by the Design
Approval Committee/ Concessioning Authority, within a period of 10 (ten) days
from the date of receipt of such suggestions from the Design Approval
Committee. However, it is clarified here that the Concessionaire shall not start
the construction until and unless the Concessioning Authority approves the
detailed design of the Complex again after carrying out necessary amendments,
which shall not be unduly delayed.

Submitted structural geometry, location, types of vehicles proposed to be
parked, capacity, parking procedures, quality certification etc, entry it area
plan and design, building and underground civil work, details of e i%\ and
electronic system for the Complex, power backup fire safety mg &s, traffic
study and traffic management, energy consumption, installed\load, time of
retrieval (minimum/ maximum), ease of maintenance, facility of retrieval in case
of partial failure, standby power arrangement and eX}@Ted, ifecycle of the
system and the structure evacuation plans. Q

Submitted a preliminary cost estimate of the ﬂ'ect to the Concessioning
Authority for its perusal.

Provided an undertaking that all of the Re @ntations and Warranties of the
Concessionaire set forth in Article 17 ue and correct as on date of this
Agreement and as on the Compliance %ﬁnd thereafter;

Provided the Concessioning Auth copigs (certified as true copies by an
authorised officer of the Co@naire) ofNits constitutional documents of the
Concessionaire; \

Provided the Concess g Autho opies (certified as true by the Director of
the Concessionai res s adopted by the Board of Directors of the
Concessmnalr@orlsm xecution, delivery and performance of this
Agreement by t e; and

Recei the Indian Legal Counsel of the Concessionaire a legal opinion

withx t to the authority of the Concessionaire to enter into this Agreement
héwProject Agreements and the Financing Documents and the enforceability
e provisions thereof

rrange permission from Air Force Authority with regard to the proposed height
of the Complex, framed as per the Building Bye Laws.

Shall prepare in consultation with the Independent Engineer and submit a
Project Implementation Schedule to the Concessionaire as specified in Article 8.7

(a).

Provided that upon request in writing by the Concessionaire, the Concessioning
Authority may, at its sole discretion and in writing, waive fully or partially any or all
the Conditions Precedent set forth in this Article 4.2.

4.3 Obligations to satisfy Condition Precedents

a.

Each Party hereto shall use all reasonable endeavours at its cost and expense to
procure the satisfaction in full of its respective Conditions Precedent set out
above within 120 ( one hundred twenty) days of Proposal Acceptance Date.
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4.4

(<K

b.

Upon satisfaction in full of all Conditions Precedent for a Party, the other Party
shall forthwith issue to such Party a Certificate of Compliance with Conditions
Precedent (the “Certificate of Compliance”).

The later of the date of issue of Certificate of Compliance to the Concessionaire
or the Concessioning Authority shall be the Compliance Date, whereupon the
obligations of the Parties under this Concession shall commence and whereon
the Concessioning Authority shall issue the Notice to Commence to the
Concessionaire.

Each party shall bear its respective costs and expenses of satis%such
Conditions Precedents unless otherwise expressly provided.

Non-fulfillment of Conditions Precedent (L

()

In the event that any of the Conditions Precedents relating td the Concessionaire
have not been fulfilled within 120 ( one hundred twen ys of the signing of
this Agreement and also, the Concessioning Authoﬂhw not waived them fully
or partially, this Agreement shall cease to have ary effect as of that date and shall
be deemed to have been terminated by the mutual agreement of the parties and
no Party shall subsequently have any rights ligations under this Agreement
and Concessioning Authority shall not bg | in any manner whatsoever to the
Concessionaire or persons claiming th or under it.

(b) In the event that the Concessionai@s fulfijlled its Conditions Precedent and

(d)

(e)

Condition Precedents set 1 within the period specified in
respect thereof, the Con ity shall pay to the Concessionaire

damages equlvalent oun@l ted at the rate of 0.05% (Point Zero
Five per cent) ofth€; - str T@, erformance Security for each day’s delay
the \ n

Concessioning Authority ?{@ procur ulfilment of any or all of the
nin

until the fulfil s Precedent, subject to a maximum of 30
(thirty) days. e eve the maximum days as above has lapsed and the
Concessi Authorlty s still not been able to procure fulfilment of any or all

of t has not been mutually extended then the Concessioning Authority

the Co @ Precedent set forth in Article 4.1 and the period for achievement
iable to return the Concessionaire the Construction Performance

the event the Concessioning Authority has terminated this Agreement under

(c
K

Article 4.4 (a) due to non fulfilment of Conditions Precedent by the
Concessionaire, the Concessioning Authority shall not be liable in any manner
whatsoever to the Concessionaire or its contractors, agents and employees and
the Concessioning Authority shall forfeit the Construction Performance Security
of the Concessionaire.

In the event that Vacant Possession of the Project Site has been delivered to the
Concessionaire prior to the fulfilment in full of the Conditions Precedent, upon
the termination of this Agreement the Project Site shall immediately revert to
the Concessioning Authority, free and clear from any Encumbrances,
irrespective of any outstanding claims between the Parties or any other claims,
disputes etc. whatsoever between the Parties.

Instead of terminating this Agreement as provided in paragraph (a) above, the
Concessioning Authority may extend the time for fulfilling the Conditions
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Precedent by imposing a penalty equivalent to an amount calculated at the rate
0f 0.3% (Zero Point Three percent) of the Construction Performance Security for
each day’s delay until the fulfilment of the Conditions Precedent, subject to a
maximum of 30 (thirty) days.
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ARTICLE 5: CONSIDERATION TO CONCESSIONING AUTHORITY

5.1 Annual Concession Fee (Annuity)

5.2

(<\

a

In consideration of the rights, privileges and interests granted by the Concessioning
Authority to the Concessionaire in terms of this Agreement, the Concessionaire shall
pay to the Concessioning Authority an Annual Concession Fee (Annuity) with effect
from the Construction Completion Date.

The Annual Concession Fee (Annuity) payable to the Concessioning Authorigfshall be
the amount quoted by the Successful Bidder/ Concessionaire in its Finan l‘yPIﬂyosal,
dated , which shall be increased at the rate of 10% after every @~three) years,
over the previous Annual Concession Fee (Annuity). @

The Annual Concession Fee (Annuity) shall be payable by th cessionaire to the
Concessioning Authority in advance every year at the Conc g Authority’s or its
nominee’s bank account at a scheduled bank (to be inti d 1’ r on). The first Annual
Concession Fee (Annuity) shall become due andypayable on the Construction
Completion Date and accordingly, the Conces ion& shall deposit the Annual
Concession Fee (Annuity) 7 (seven) days prior to t%ame date every year.

For Illustration, if the Construction Completio is 15% April, the Concessionaire shall
have to deposit the Annual Concession F @tuity) on or before 8% of April every year
during the Concession Period. 6

In the event of delay up to fé@eeks i @ment by the Concessionaire, the
Concessionaire shall be requir%&pay th essioning Authority interest at the rate

of SBI medium term Pri ling 4% per annum. In the case of delay
beyond such four weeks, i bea ssionaire Event of Default.

Adjustment of the A on Fee (Annuity)

a.

of 1 aterials or other matters. The Annual Concession Fee (Annuity)/
C n Period shall only be adjusted as expressly and explicitly stated in the
2 cles to this Concession Agreement, and there shall be no other implied

The A@?@CESQOD Fee (Annuity) shall not be adjusted for changes in the cost

stments for any other reasons whatsoever.

levies, as per the Applicable Laws.

@ Subject to Article 5.3, the Concessionaire shall pay all applicable taxes, fees, duties,
C.

Any quantities, which may be set out in a Schedule to this Concession Agreement,
are only for purposes of estimate and are not to be taken as the actual and correct
quantities of the Works to be executed by the Concessionaire in fulfilment of its
obligations under this Concession Agreement.

Any reference to payment or cost payable by the Concessioning Authority to the
Concessionaire under this Concession Agreement, except with respect to
Termination Payments, shall be treated as a reference to adjustment of the Annual
Concession Fee (Annuity) only.
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5.3

<<\

Change in Law

a.

Change in law means the occurrence of any of the following events after the
Proposal Acceptance Date:

i) Enactment of any new Indian Law as applicable to the State of Himachal
Pradesh.

ii) The repeal in whole or in part (unless re-enactment with the same effect)
or modification of any existing Indian Law as applicable to tk?ﬁ\te of
Himachal Pradesh. \

iii) The commencement of any Indian Law as applicab Q‘le State of
Himachal Pradesh, which has not yet entered into effect.

*
iv) The change in interpretation or application of an (l{Law by a Court of

Record.
L 4

V) The imposition or requirement for a new mutory or regulatory approval
or a modification in the terms and ditions on which a statutory or
regulatory approval has already bee ned.

vi) A fresh imposition of a tax or,d t was not in existence on the Proposal
Acceptance Date. It is speci rified that a change in the rate of a tax or
duty shall not be considered a”chan law for the purpose of this Article
if the tax or duty itsel&@x existe%& the Proposal Acceptance Date.

If the Concessionair (or will‘stiffer) delays or incurs (or will incur)

additional costs, or | evenu ulting from such Changes in Law, made after

the Proposal Acc ce Da e Concessionaire shall give notice to the

Concessionin ity. eipt of such notice Concessioning Authority shall

proceed inagcordance \A@r cle 7.3 to agree or determine any adjustment to the

iod to which the Concessionaire is entitled, and shall notify the

Concessio
Conc e accordingly. The Concession Period shall be adjusted taking into
ac ahy increase or decrease in the costs resulting from Changes in Law

fically in relation to the Project, made after the Proposal Acceptance Date.

e guiding principle in the operation of this Article shall be so as to place the
Concessionaire in subsequently the same legal, commercial and financial position
as it was prior to such Change in Law.

Performance Security

a.

The Concessionaire for the due and faithful performance of its obligations under
the Concession Agreement shall ensure that for the entire Concession Period, it
will maintain Performance Security as specified in Schedule X and in the format
as specified in Schedules IX(A) and IX(B), which shall remain valid at all times
through the period specified.

The Performance Security shall be from a scheduled bank or a financial
institution approved by the Concessioning Authority.

Upon occurrence of a Concessionaire Event of Default, the Concessioning
Authority shall, without prejudice to its other rights and remedies hereunder or

Draft Concession Agreement — Section |l Page 28 of 102



Development of Car Parking-cum-Commercial Complex in Palampur near old subzi mandi

in law, be entitled to encash and appropriate relevant amounts from the
Performance Security as damages. Upon such encashment and appropriation
from the Performance Security, the Concessionaire shall, within 30 (thirty) days
replenish, in case of partial appropriation, to its original level the Performance
Security and in case of appropriation of entire Performance Security to provide a
fresh Performance Security and the Concessionaire shall, within the time so
granted replenish or furnish to the Concessioning Authority a fresh Performance
Security as aforesaid, failing which the Concessioning Authority shall be entitled
to terminate this Agreement.
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ARTICLE 6: PROJECT DEVELOPMENT AND OPERATIONS

6.1 Entry to the Project Site for Work

6.1.1 The Complex/ Project shall be constructed upon the plot of land earmarked by the
Concessioning Authority and henceforth, given the Vacant Possession to the
Concessionaire, as a licensee, with leave and license rights in respect of the Project Site,
for the period co-terminus to the Concession Period.

6.1.2 The Concessioning Authority shall allow the Concessionaire unhindered accgS§ to the
Project Site, free of all encumbrances on “as is where is basis” earmarke (%e Car
Parking-cum-Commercial Complex/ Project as detailed in Schedu to the
Concessionaire for undertaking the work relating to the Project im y after the
fulfillment of the Condition Precedents. In case such access to the Conggssionaire gets
delayed for force majeure reason or for reasons solely attributable to Concessioning
Authority with no contributory factor on the part of the Co naire, the Date of
Compliance of the Concession Period shall be proportionw e’ nded. Concessioning
Authority shall not be liable to pay any damages/ cost/ dglaim§ for such extension on any

account whatsoever.

6.1.3 The Concessionaire is required to separately and 4 endently perform due diligence,
checks and verifications and the Concessionin ority is in no way responsible for
the same.

6.1.4 The Concessionaire shall be permittedyto enter Project Site for the purpose of
surveys, site and geotechnical inve ions as red for planning and designing of

the Project. %\
6.2  Use of the Project Site a @Qul R ion

6.2.1 The Concessionaire, ject t ying with the terms and conditions of this
Agreement, shall haye the right se of the Project Site during the Concession Period in
accordance with 8fe terms of thi Agreement and such right shall be limited for the
purposes mg @ 2d in the Concession Agreement. The Concessionaire shall not use the
Project Si th€ Project Facility for any other purpose.

6.2.2 The G%ssionaire shall confine its operations to the Project Site. The Concessionaire

shall take all necessary precautions to keep labor, persons and equipment within such

and to keep and prohibit them from encroaching, damaging or degrading or

cting adversely the neighbouring/ Concessioning Authority areas or otherwise cause

K ny interference to the employees, representatives and agents of the Concessioning

Q Authority. Concessionaire has to specifically take note of the fact that utmost care will be

required to be taken to ensure safety and un-interrupted movement of commuters on

one side and ensuring that nothing is done at any time or caused or permitted to be

done, which creates annoyance or disturbance to occupiers of any building etc
(residential or otherwise) in the neighborhood.

6.2.3 The Concessionaire is required to introduce and observe at all times, appropriate
measures for safety, security and orderliness on the premises granted to the
Concessionaire.

Draft Concession Agreement — Section |l Page 30 of 102



Development of Car Parking-cum-Commercial Complex in Palampur near old subzi mandi

hpidb

ARTICLE 7: OBLIGATIONS OF THE CONCESSIONING AUTHORITY

7.1 General Obligations

It shall be the Concessioning Authority's obligation to ensure that the following are made
available or executed by the Concessioning Authority:

a.

b.

<<*‘§Q

The Concessioning Authority shall not interfere in or impede in any manner or
otherwise limit, restrict or impose conditions in relation to the construction,
operation and maintenance of the Complex except as may be providgd, in this
Concession Agreement. \FL

Commence and wherein the actions have been filed against thg Loncessioning
Authority, the same shall be contested and conducted sole‘flg oncessioning
Authority. The Concessionaire shall be in no way held ible or liable as a
reason thereof. The Concessioning Authority shall i ‘y the Concessionaire
and shall hold it free of any claim or consequent cost thaf may arise as a result of
any such litigation obligations of Concessioning AuNity regarding Project Site.

All litigation involving the Project Site, prior to the date of @f Notice to
C

Any liability arising out of in providing the Site free of Encumbrances shall
be borne solely by the Concessioning Au The Concessioning Authority shall

indemnify the Concessionaire an ha, old it harmless from any claim or
consequential cost that may arise as It of any such transfer of the Project Site.

The Concessionin
or charges inc
Article 4.1, i n @ensatlon required to be paid for acquisition of
such PI‘O]eq Site. urtth oncessioning Authority shall hold Concessionaire

and be responsible for all costs, expense
ilable the Project Site in accordance with

harmle all cos expenses or charges incurred in relocating,

reha 5 or resettling Persons in connection with making available the

ssesswn of the Project Site free from all Encumbrances to the
essionaire.

he Concessioning Authority shall assist in getting permissions and exemptions
as may be required under laws relating to it and regulating land use as
applicable in the State of Himachal Pradesh so as to facilitate the Concessionaire
in enjoying Vacant Possession and holding the area of land comprising of the
Project Site.

The Concessioning Authority shall ensure that from the date of the Notice to
Commence and till the completion of the Concession Period, the Concessionaire has
access to the Project Site for the purpose of carrying out the Concessionaire's
obligations under this Concession Agreement. Such right of access will not be
exclusive to the Concessionaire and shall be subject to the rights of access referred
to in Article 8.13 herein.

If the Concessionaire suffers delay or incurs Cost as a direct result of failure on the
part of the Concessioning Authority to perform its obligation under Article 7.2 (c),
the Concessionaire shall give notice of the same to the Concessioning Authority.
Upon receipt of such notice Concessioning Authority shall proceed to take remedial
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measures and make compensatory adjustments in the Concession Period in
accordance with Articles 7.3 and 11.3.

The Concessioning Authority accepts the Concessionaire’s right to advertise and set
up and display hoardings, billboards and other information panels at the Project
Site/ Complex or to grant license to such rights against payments, provided that
such rights shall be exercised in accordance with the Applicable Laws and orders,
decrees, direction of courts and regulations of Municipal Council;.

7.3 Concessioning Authority's Determination

a.

When Concessioning Authority is required to determine value, addi ohel cost or

any adjustment (increase or decrease) to the Concession Peri all consult
with the Concessionaire in an endeavour to reach agreement in 30 (thirty)
days of the receipt of notice wherein the Concessioning ority is required to
determine such value, cost or adjustment to the sion Period. The

Concessioning Authority’s determination on value, 40s d adjustment of the
Concession Period shall be intimated to the Conce @irﬁ within 30 (thirty) days
of the date of receipt of the notice requesting any s&a justment.

If the Concessionaire disputes Concessioni Qhority’s determination of value,
cost or adjustment to the Concession P i@the matter shall be referred to the
Independent Engineer in accordancewi following provisions:

(1) If the Concessionaire 'sa;ees iﬂthe value, cost or adjustment
determined by Cong g Autherity it shall give notice in writing of its

intention to Conce N g Auth , as soon as may be reasonable and in
any event withj ven) days r receipt of notice of the value, cost or
adjustment reaft@ ithin a further period of 7 (seven) days to

notify $ ndent er of such dispute.
(ii) The-lndepénden gigeer upon receipt of a notice under this Article shall
€

% Concessioning Authority to furnish to the Independent Engineer all
asons, records and documents based upon which Concessioning
\ hority had determined the value, cost or adjustment.

information as and when the Independent Engineer shall so require.

\&) The Concessionaire shall permit the Independent Engineer to inspect all
@ records and shall supply him with copies thereof and with all such further

<

In the event of a dispute arising in the period beyond the tenure of the Independent
Engineer under Article 28, the duties of the Independent Engineer (in respect of
operation of this Article) shall be carried out by an Expert appointed by the
Maintenance Board.

Excepting Termination Payments or else as expressly provided for in this
Concession Agreement, any payments to the Concessionaire by the Concessioning
Authority shall be made only through the mechanism of adjustment to the Annual
Concession Fee/ Concession Period.
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ARTICLE 8:

OBLIGATIONS OF THE CONCESSIONAIRE

8.1 General Obligations

a.

iii)

vii)

The Concessionaire shall observe, undertake, comply with and perform, in addition
to and not in derogation of its obligations elsewhere set out in this Concession, the
following:

Take over the possession of the Project Site from the Concessioning Authority,
provided it is being delivered in accordance with the provisions of Arti 1 and
safeguard and use the Project Site solely for the purpose of di %g its
obligations under this Concession Agreement;

Obtain any and all permits, necessary approvals, clearances and%ions from the
Competent Authority, for building plans, infrastructure fa% cluding power,
water supply, drainage & sewerage, fire fighting, teleco% ations etc, as and
when they may be required, for the Concessionaire and its-€mployees to perform
their obligations under this Concession Agreement; )\

Comply and observe at all times with all licable Permits, approvals and
applicable laws, norms/ standards in the p ance of its obligations under this
Agreement including those being perfor any of its Contractors;

Submit, 4 (four) copies each (SQ ard) of the detailed design, including
Architectural Plans, Structural D S eleV ions sections, all internal and estate
services of the Project to thQ\m essioni thorlty and also, incorporate the
necessary suggestlons/ ment oposed by the Design Approval
Committee/ Concessi thor1

Make arrangem @pro of firm commitment for financing the Project
and achieve Fi deliver complete evidence to the Concessioning
Authority that Fitancia su e has been accomplished, within a period of 120
0@ date of signing of this Concession Agreement. As and when these
Sare approved by the Senior Lenders, with or without modifications, true
opies of the Financing Package, Financing Documents & the Financial
1 shall be furnished by the Concessionaire to the Concessioning Authority
with. The soft copy of the Financing Package, Financing Documents & the
inancial Model shall also be provided.

Carry out the Works strictly in accordance with the provisions of this Concession
Agreement, the Technical Requirements, Performance Standards, the Project
Implementation Schedule and the Schedules of this Concession Agreement, and all
works not mentioned in this Concession Agreement but which may be inferred to
be necessary for safe, reliable and efficient construction and operation of the
Works;

Undertake to complete the construction within the specified Construction Period,
provided that the Concessionaire shall not be in breach of this Article 8.1(a)(vii) if
any non-fulfilment or the delay in fulfilment of its obligation are caused by (i) the
occurrence of an event of Force Majeure or (ii) a Concessioning Authority Event of
Default or any other act or omission of the Concessioning Authority in
contravention of its obligations under this Concession;
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viii)

ix)

X)

xi)

xii)

xiii)

xvi)

To furnish the Concessioning Authority with the “As Built Drawings” of the Project
within 30 (thirty) days of the completion of the Construction of the Project;

Ensure not less than 160 equivalent car parking Space of assured public parking
space in the Car Parking component of the Project;

Ensure that the Commercial Area in addition to the Car Parking component has
been constructed at the Project Site as per conceptual plans;

Ensure that the Parking Fees is in accordance with the rates specified in edule
VII of the Concession Agreement; \

Ensure that the Parking component of the Complex shall be use parking of
Vehicles specified in Schedule VI. No other vehicles or transport ice including
three wheeler auto-rickshaw, rickshaw, bicycles, tricycles, r(hbs all be parked at
the Parking component of the Complex. Q

Shall have the right to sub-license the use of Pa @cufn-Commercial Complex,
during the subsistence of this Concession Agreen&only with a clear stipulation
that sub-licenses granted shall terminate simptaneously with the termination of
this Concession Agreement including on s etermination of the Concession
Period for any reason whatsoever. All coh\g , agreements or arrangements with
sub-licensees shall specifically stip a% covenant of termination of the sub-
licensees rights and further that% ub-licensee shall not have any claim
whatsoever against the Concesgionifig Autherity for any such termination. The
Concessionaire shall prep: draft stamdard format of the sub-license
arrangement/ agreement [
the sub-licensee for the
draft of such agreem

or suggestion. The
clauses as

Concessioni terest. The Concessionaire shall enter into sub-license
arrange %s per the Standard format with the covenants stipulated by the
Conc Authority and the Concessionaire shall not incorporate or change
a 3¢ in the arrangement/agreement that would have adverse effect on the

ants incorporated by the Concessioning Authority. In case of any deviation

the above mentioned standard draft of the agreement in any particular
ircumstances, which supersedes or adversely effects Concessioning Authority’s

terms and covenants, the prior written consent of the Concessioning Authority
shall be taken before entering into any such agreement with sub-licensees.

Ensure that the sub-license agreement/arrangement shall be maximum for a
period of 3 years. Pursuant to the expiry of 3 years, the sub-license agreement may
be renewed.

Shall ensure that the use of the Project Site is restricted to the Article 2 (Scope of
Work), Envisaged Development (as stated in Section-I of the RFP Document) and
Schedule ],

Shall ensure that there is smooth entry and exit of the Vehicles in/ from the Parking
area of the Complex and no disorder/ chaos is caused to the Vehicles and
pedestrians;
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xvii)

xviii)

Xix)

xxi)

xxii)

Xxiil

XXVi)

Shall ensure to specifically put, at every entry and/ or exit of the Parking area, an
Intelligent Transport System wherein the Parking Fees, as applicable to various
categories of Vehicles have been clearly laid down;

Shall ensure that the car space/s vacant in the Parking area is being made available
to the Users on first-come-first serve, on daily basis. Moreover, the Concessionaire
shall not be allowed to reserve any single or more car space/s for third party/
Person, for more than 7 (seven) days;

Carry out its obligations/duties with regard to the operation and maintenance of
the Project in accordance with the Schedules to this Concession Agr e@. The
obligations shall include all work which is necessary to satisfy g\c edules,
Technical Requirements and Performance Standards or isgi d by this
Concession Agreement, or arises from any obligation of the Concegsjonaire, and all
duties not mentioned in this Concession Agreement, but w% y be inferred to
be necessary for the safe, reliable and efficient operation elProject;

Operate and maintain the Project and all its component$, including maintaining
necessary records, for the periods stipulated heréin after, as per the Technical
Requirements and Performance Standards sefyut, and shall remedy any defects
within the Concession Period. The essionaire shall provide all
superintendence, labour, plant, material ment, and all such other things for
such operation (including fee collec 'or(@g maintenance (including remedying of
defects). 6

Be responsible from the dat@sue of ‘@e to Commence” for all liabilities

arising out of constructio , oper@ and maintenance of the Project. The
Concessionaire shall anise cute the works so that there is least

disruption to the mo t on adjoming roads and minimal inconvenience to the
neighbouring . Th ncessioning Authority shall assist the
Concessionair

resp, t@t reference to such works, but the assistance or
denial thergef shalt not rQse e Concessionaire from its obligations.
Take ;onsibility for the adequacy, stability and safety of all Project Site

0 ioné, of all methods of construction, operation and maintenance of the
ct, irrespective of any approval or consent by Concessioning Authority.

ubmit to the Concessioning Authority certified true copies of each of the Project
Agreements and any further replacement, amendment or modifications within 7
(seven) days of their execution.

To be responsible for safety, soundness and durability of the Project, including
other structures, services forming part thereof and their compliance with the local
building byelaws.

To ensure that no structural damages is caused to the existing buildings and other
permanent structures at the Project Site as a result of Concessionaire’s activities or
any of its agents, contractors, tenants etc.

Submit “Structural Safety Certificate” of the proposed Complex from competent
structural engineer before the commencement of commercial activities. The
Concessionaire shall ensure that the certificate is also counter certified/ signed by
the Independent Engineer.
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xxvii)

xxviii)

XXiX)

XxXi)

Xxxii)

xxxiii)

XXXiv)

XXXVi)

&
Q.& xvii)

Intentionally Left Blank

To pay at its own cost all applicable existing and future taxes/ charges/ fees/ levies
including the property tax, services tax, stamp duty, registration charges and any
other legal documentation charges, if any, in respect of the said Complex, including
Project Site, as leviable.

To duly supervise, monitor and control the activities of Contractors, sub-
contractors, their employees and agents under their respective Project Agreements

as may be necessary.

To ensure harmony and good industrial relations amongst the pers @ployed
in connection with the performance of the Concessionaire’s obli % under this
Agreement.

*
To obtain and maintain in force all insurance in accorda@ﬁ the provisions of
this Agreement and Good Industry Practice. «
L 4
To take all reasonable precautions for the prevenabq of accidents on or about the
Project Facility and provide all reasonable assistance and emergency medical aid to
accident victims. @

Not to permit any contractor, sub-cont \s or other person, claiming through or
under the Concessionaire, to create ce any Encumbrances or security interest
over all or any part of Project Site OF the Pr@ject Assets or on any rights of the
Concessionaire therein or u his Agreemeéent, save and except as expressly

permitted in this Agreeme%\

To ensure that s Qroject remains free from all encumbrances,
encroachments ass duki e entire Concession Period.

To providgsall aSsistan o%e Independent Engineer/ expert/ independent
auditor ator as it may require for the performance of their duties and
servi
§nes, to afford access to the Project Site to the authorised representatives of
essioning Authority, Senior Lenders, other persons duly authorised by any
overnmental Agency having jurisdiction over the Project, to inspect the Complex
and to investigate any matter within their authority and upon reasonable notice.

Shall be solely and primarily responsible to Concessioning Authority for
observance of all the provisions of this Concession Agreement on behalf of the
Concessionaire, its employees and representatives and further on behalf of the sub-
Licensee, their employees and agents and any person acting under or for and on
behalf of the Concessionaire or the sub-Licensee, the sub-contractor as fully as if
they were the acts or defaults of the Concessionaire, its agents or employees.

xxxviii) Shall be liable for and shall indemnify, protect, defend and hold harmless

Concessioning Authority, Concessioning Authority’s officers, employees and agents
from and against any and all demands, claims, suits and causes of action and any
and all liability, costs, expenses, settlements and judgements arising out of the
failure of the Concessionaire to discharge its obligations under this Article and to
comply with the provisions of Applicable Laws and Applicable Permits.
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8.2

xxxix) The Concessionaire shall acknowledge and recognise that time is of the essence of

this Agreement and that the performance of its obligations shall be construed
accordingly.

Minimum Equity requirements

a.

d.

The aggregate shareholding of the Consortium Members (in case of Consortium)
or Associate/s (in case of Individual Bidder) in the issued and paid up equity
share capital of the Concessionaire (here the term “Concessionaire” connotes only
the special purpose company as formed by the Consortium Membeps, or the
individual Bidder) shall be not less than: \%

(i) 26% during the Operation and Maintenance Perio the Transfer

i) 519% till the issuance of Construction Completion Certif'ry%ld
Date/ issuance of Concession Agreement Completi(rvn ficate.

---------------------------------- shall maintain a minim uity component of 26% in
the stipulated issued and paid up equity share tal of the Concessionaire as
specified under Article 8.2(a)(i) and Article 8.@[11) respectively.

In addition to the above obligations, the lead memb% onsortium i.e., -------

At no stage shall any change in the Equi
made by the Consortium Members
prior approval from the Concessioni
purpose, the Concessioning th
Components/ shareholding,
satisfied that the proposed

onents/ shareholding patterns be
of the Associates without obtaining
thority. On an application made for the
ty permit the change of Equity
S, prowi the Concessioning Authority is
es shaln the interest of the implementation
e detrimental to any of the rights or

ng A However no such change in the Equity

ing p$ shall be permitted by the Concessioning

interests of the Conc
Components/ s lm
Authority, whi 1d e Consortium Members or Associates or the

ith Articles 8.2(a) and 8.2(b) above.

Concessmnqe no -com
In cas ch change in composition of Consortium has been agreed upon, the
mogdi onsortium would be required to submit a revised Memorandum of

Q standing to the Concessioning Authority.
8.3 Inforntation Regarding Project Site

N

@{Q

b.

The Concessionaire reaffirms and assumes responsibility for all the data and
designs, including survey, soil and water test, traffic data and projections and other
data used in formulating its Bid/ Proposal.

The Concessionaire shall be deemed to have inspected and examined the Project
Site before submitting the Proposal, as to:

i) The form and nature of the Project Site, including the Project Site levels
conditions, adjoining water bodies, local habitats etc.;

ii) The extent and nature of the work and materials necessary for the
execution and completion of the works and the remedying of any defects;

iii) The means of access to the Project Site and the accommodation required
for labour camps, installation of equipment, etc;
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8.4

8.5

8.6

(<K

iv) Availability of building materials, water, power etc;
V) The requirements of operation and maintenance;
vi) Any other existing condition, which has a bearing on the working

conditions during construction, operation and maintenance periods.

C. The Concessionaire shall, by submitting its Proposal/ Bid, be deemed to have
carried out such due diligence, inspection, etc and the Concessionaire as es full
responsibility for the data in its Bid/ Proposal and confirms that its d i@eﬂect
the representative nature of the data, applied with sound engineeping judgement,
consistent with Good Industry Practices. The Concessionaire s deemed to
have obtained all necessary information as to risks, contingericiespand all other
circumstances, which may influence or affect the Proposal. (L.

Sufficiency of Concession Period Q
L 4

The Concessionaire shall be deemed to have satisfied Nf as to the correctness and
sufficiency of the Concession Period as defined in fhijs Concession Agreement. Unless
otherwise stated in this Concession Agreement, t ession Period shall cover all its
obligations under this Concession Agreement an ngs necessary for the execution and
completion of the Works and the remedying efects during the construction and also
the subsequent Operation and Maintenance é of thlS Concession Agreement.

Intentionally Left Blank . @
N

Concessionaire's Represengc'@

a. The Concessionaire' prese\@é shall be the person named under Article
35.11 (Notificati . If point of time the Concessionaire is unable to
provide thgsservices of \Qe Son named as the Concessionaire’s Representative,

i %ﬂfy the Concessioning Authority its reasons for this and thereafter,

id stitute person who can be the Concessionaire’s Representative.

b. erson named as the Concessionaire’s Representative under this Concession
ment shall be a qualified and competent person having previous experience
a similar capacity in works comparable to the Project. Prior to appointment of

curriculum vitae of the person it proposes to appoint, detailing in particular the
relevant project experience and then obtain the written consent of the
Concessioning Authority to the appointment of the Concessionaire’s
Representative.

@ the Concessionaire’s Representative, the Concessionaire shall also submit the

C. The Concessionaire's Representative shall be exclusively employed or engaged by
the Concessionaire to give his whole time to directing the preparation of the
Construction Documents, the execution of the Works, and operation and
maintenance of the Project. Except as otherwise stated in this Concession
Agreement, the Concessionaire's Representative shall receive on behalf of the
Concessionaire all notices, instructions, consents, approvals, certificates,
determinations and other communications under this Concession Agreement.
Whenever the Concessionaire's Representative is to remain absent from the Project
Site for a continuous period in excess of 14 (fourteen) days, a suitable replacement
Person shall be appointed with the Concessioning Authority's consent.
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The Concessionaire's Representative may delegate, while retaining his prime
responsibilities, any of his powers, functions and authorities to any competent
Person, and may at any time revoke any such delegation. Any such delegation or
revocation shall be in writing and shall not take effect until the Concessioning
Authority has received prior notice signed by the Concessionaire's Representative,
specifying the powers, functions and authorities being delegated or revoked.
Concessionaire's Representative shall notify to the Concessioning Authority the
names, duties and scope of authority of such Persons. Any instructions given to any
of them shall be deemed to have been given to the Concessionaire's Repr tative.
Any such delegation shall not relieve the Concessionaire’s Represe mf its
obligation and duties under this Agreement.

8.7 Work Programmes (L

a.

The Concessionaire shall prepare in consultation with (l€pendent Engineer
and submit a Project Implementation Schedule to /{ cessioning Authority
lud

before the Compliance Date. The programme shalLi e'the following:

i) The order in which the Concessionair, roposes to carry out the Works,
internal and external services (inclugi ch stage of design, procurement,
manufacture, delivery to Projec construction, erection, testing and
commissioning).

ii) All major events an t;tles 6 the production of Construction

Documents.
iii) The particula ruction reviews and for any other
submissions, ovals consents specified in this Concession

Agree

Any alter &/151 :Ze Concessionaire in the Project Implementation

Schedul : e made in a ordance with Article 12.5.

If ress of the Works does not conform to the Project Implementation
dule, the Independent Engineer may instruct the Concessionaire to revise the
ct Implementation Schedule, showing the modifications necessary to achieve
mpletion as per Project Implementation Schedule. The Independent Engineer

shall record the reasons for such revision of Project Implementation Schedule.

The Concessionaire shall, whenever required by the Concessioning Authority,
provide in writing, for information, a general description of the arrangements and
methods, which the Concessionaire proposes to adopt for the execution of the
Works.

The Project Implementation Schedule shall be developed using PERT charts
showing critical activities and milestones for completion of all works and services
within the stipulated time period and submitted to Independent Engineer and the
Concessioning Authority.

8.8 Total Quality Management

a.

During the Construction Period, the Concessionaire shall adhere to the
Performance Standards and Technical Requirements as mentioned in the
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8.9 Progress Reports

a.

<<*‘§Q

Schedules to this Concession Agreement. Concessionaire shall maintain adherence
to such Performance Standards and Technical Requirements throughout the
Operation and Maintenance Period of the Project.

The Concessionaire shall institute a quality assurance system that shall be followed
during the Concession Period. The quality assurance system shall involve testing of
materials, equipments and services to ensure compliance of laid down
Performance Standards and Technical Requirements, the upkeep of suitable
records, charts, samples, photographs, etc, as approved by Concessioning
Authority. Compliance with the quality assurance system shall not rghieve the
Concessionaire of its duties, obligations or responsibilities under thi Cl%ment.
The Concessioning Authority reserves the right to inspect peri ly or at
random, the materials, works, records and documents, and to t surements
and tests. The Concessionaire should offer full co-operation t h checks and

inspections. (L

During the Construction Period, details of all p &1 sts, procedures and

compliance documents shall be submitted to Jhd&pefident Engineer for his

information before each design and execution e is commenced. When any
document is issued to Independent Engineer, ifshall be accompanied by the signed
quality assurance statements for such ent in a format approved by

Independent Engineer. The Independen neer shall be entitled to audit any
aspect of the system and recommen(éc ve action to be taken, if any.

PP
Montthports on the progress of construction.
Concessionaire shall s Monthly Report to the Concessioning

Authority and one ¢ he % he Independent Engineer. The first report

The Concessionaire shall p

shall cover the per to the the calendar month in which the Compliance
Date occurre rts submitted monthly thereafter, each within 7
(seven) d laséy f the period to which it relates. Reporting shall
continue the Concessionaire has completed all the Works and the
Const n ompletlon Certificate is issued. Each report shall include:-

An executive summary;
i) For the construction of each main item of the Project, the extent of progress

as quantity and percent, the actual or expected dates of commencement,
anticipated completion date of the activity, Concessionaire's inspections

and tests;

iii) Copies of quality assurance documents, test results and certificates of
materials;

iv) Safety statistics, including details of any hazardous incidents and activities

relating to environmental aspects and public relations;

V) Comparisons of actual and planned progress, with details of any aspects
which may jeopardise the completion of construction in accordance with
this Concession Agreement, and the measures being (or to be) adopted to
overcome such aspects; and

vi) Details of unresolved disputes and claims, if any.

Draft Concession Agreement — Section |l Page 40 of 102



Development of Car Parking-cum-Commercial Complex in Palampur near old subzi mandi

hpidb

8.10

8.11

8.12

N

8.13

Co-ordination

a. The Concessionaire shall be responsible for the co-ordination and proper execution
of the Works and services, including co-ordination of any other Persons or
Subcontractors to the extent specified in this Concession Agreement. The
Concessionaire shall, upon reasonable request by the Concessioning Authority, co-
operate in the co-ordination of the works with the work of any other persons to
whose systems the Facilities are to be connected, provided that such co-operation
shall not unreasonably interfere with the carrying out of the weprks. The
Concessionaire shall afford all reasonable opportunities for carrying 0(,@Work

to: Q

i) The workmen of the Concessioning Authority;

ii) Any other persons employed by the Concessioniv@vlt ority and their
workmen; and

iii) The workmen of any legally constituted public authorities that may be
employed in the execution on or near t e’P&je’ct Site of any work not
included in this Concession Agreement, whiéh the Concessioning Authority

may require. 6
Subcontracting \@

The Concessionaire is entitled to subco tasks relating to its obligations and
responsibilities under this Concession.Agréément, 9ncluding but not limited to tasks
relating to construction, installation ces, maitemance and operation of the Complex,
the Concessionaire shall be sole %ima on responsible to the Concessioning
Authority for the observanc the p s of this Concession Agreement. The
Concessionaire shall be resp for t s or defaults of any of its subcontractor, its
agents or employees, as j ere th or defaults of the Concessionaire, its agents or
employees. Any subc g @ relieve the Concessionaire of his obligations and
eme

liabilities under t%nc sion nt.
Plant and Ee t
a. oncessionaire shall provide all machinery, plant and equipment necessary to

lete the Works. All its Equipment shall, when brought on to the Project Site, be
eemed to be exclusively intended for the execution of the works.

parts, and undertake periodic and preventive maintenance as required for the
relevant equipments. The Concessionaire shall ensure continuous work flow as
required under the program. Breakdown of machinery or equipment shall not be a
valid reason for any delay, extension in the Concession Period or addition of cost,
towards the Project.

6 The Concessionaire shall maintain an adequate inventory of consumable and spare

Access for Supervision

a. The Concessionaire shall, at all reasonable times and on reasonable notice, afford
access to the Project Site following grant of Vacant Possession thereof to the
representatives of or Persons duly authorised by the Competent Authority
concerned with safety, security or environmental protection to inspect the Project
Site and the facilities thereon and to investigate any other matter within its
authority and the Concessionaire shall further afford such Persons reasonable
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8.14

8.15

8.16

8.17

access to the Project Site necessary to carry out their respective duties and
functions.

The Persons obtaining access to the Project Site shall conduct their operations at
their own risk, cost and expenses and in such manner so as to cause minimum
disruption to the construction, operation and maintenance of the Project consistent
with the purpose of the Person gaining such access.

Materials of Construction

All materials used in construction shall confirm to the Technical Req i%\ts &
Performance Standards mentioned in the Schedules. However, the k@ ionaire
shall have freedom to choose best quality building material e standard
desired for a state of the art Car Parking-cum-Commercial Comp

*
The Concessionaire shall at its own cost and responsibilim(%ge for construction
materials such as bricks, cement, steel, aggregates, s@il, inous and asphaltic
materials, and any other materials and fixtures ?s& il the works, as well as
ancillary materials such as shuttering and scaffMg, bearings, joint filers and
similar materials.

Supply of Power, Water and Other Consuma@

a.

Safety

The Concessionaire shall be solely 1 sible, at its own cost, for the total supply

of electricity, water, fuel, consumablés and any other services required for the
purposes of the Works, in t}w@t fort cession Period.

The Concessioning shal Q ested by the Concessionaire use all
reasonable endeavo ssist t cessionaire in obtaining the supply of such
services, provi '@ the @’slonalre shall reimburse the Concessioning
Authorlty for t of g the same and further provide that no such
supply or . sistarite, or@ e to do, by the Concessioning Authority shall relieve
the Con alre of its ‘ebligations under paragraph (a). The Concessioning

1 notify the cost to the Concessionaire. The Concessionaire shall, at its
st, provide any apparatus necessary for such determination and for its
f these services.

in 1 month from the Proposal Acceptance Date, the Concessionaire shall provide to the
oncessioning Authority details of its safety plans and procedures for the Works, buildings,

services and construction. The Concessionaire shall comply with all safety regulations
applicable, in its design, access arrangements and operations on Project Site. Unless
otherwise stated in this Concession Agreement, the Concessionaire shall, from the
commencement of work on the Project Site until the expiration of this Concession
Agreement or upon termination of this Agreement, provide fencing, lighting, guarding and
watching of the works and facilities. The Concessionaire shall be responsible in the
operation of machinery and equipment, use of explosives and any other work and to take
all precautions to ensure safety of the staff, labourers and public.

Environmental Measures
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8.18

8.19

8.20

(<K

a. The Concessionaire shall take all reasonable steps to protect the environment (both
on and off the Project Site) and to limit damage and nuisance to people and
property resulting from construction operations.

b. The Concessionaire shall ensure that surface discharges and effluent from the
Project Site during the Concession Period shall not exceed the permissible limits as
prescribed by law.

C. The Concessionaire shall be liable for and shall indemnify, protect, defend and hold

harmless the Concessioning Authority, it's officers, employees and agent: m and
against any and all demands, claims, suits and causes of action andganyjand all
liability, costs, expenses, settlements and judgements arising out ailure of
the Concessionaire to discharge its obligations under this Arti Q to comply
with the provisions of health, safety and environmental laws as a@a le.

L 2
Hazardous Materials Q(L

The Concessionaire shall be responsible for the removal of hazardous materials from the
Project Site, and the works, in accordance with applicablé Tadian laws and directives and
any other materials generated or released by the Co@;sionaire during its construction
activities, which are toxic or similarly hazardous to @ 1th or safety of persons.

Treasures/Fossils 6,\'

In the event of discovery by the Concessignaif® or hi ployees during the progress of the
work of any treasure, fossils, mi @ or a icles of value or interest, the
Concessionaire shall give immeﬁ ntimat@ of such treasure or things to the

Concessioning Authority and shall operty of the Concessioning Authority.

Project Site Clearan @.\

a. During t ution of théWorks, the Concessionaire shall keep the Project Site
free f unnecessary obstruction and shall store its Equipment or surplus
materi in a manner that causes least inconvenience or dispose of such

ment or surplus materials. The Concessionaire shall clear away and remove
the Project Site any wreckage, rubbish or Temporary Works no longer
quired.

Within 30 (thirty) days of issue of the Construction Completion Certificate, the
Concessionaire shall clear away and remove, from the Project Site, all
Concessionaire's Equipment, surplus materials, wreckage, rubbish, other debris
and Temporary Works. The Concessionaire shall leave such areas and works in a
clean and safe condition to the satisfaction of Concessioning Authority. Except that
the Concessionaire shall be entitled to retain on any Project Site, until the expiry of
the Concession Period, such Concessionaire's Equipment, materials and Temporary
Works as required by it for the purpose of fulfilling its obligations under this
Concession Agreement in respect of operation and maintenance of the Project.

C. Within 30 (thirty) days of the expiry of the Concession Period, the Concessionaire
shall clear away and remove, from the Project Site all the Concessionaire's
Equipment, surplus material, wreckage, rubbish, other debris and Temporary
Works. The Concessionaire shall leave the Project Site in a clean, functional and
safe condition to the satisfaction of Concessioning Authority. Provided that if the
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8.21

8.22

8.23

N

Concessionaire fails to remove, at the end of the 30 day period, any remaining
Concessionaire's Equipment, surplus material, wreckage, rubbish and Temporary
Works, the Concessioning Authority may sell or otherwise dispose of such items at
risk and cost of Concessionaire. The Concessioning Authority shall be entitled to
retain, from the proceeds of such a sale, or from any other amounts due to the
Concessionaire, a sum sufficient to meet the costs incurred in connection with such
sale or disposal. If the amounts due to the Concessionaire are insufficient to meet
the Concessioning Authority's costs, the outstanding balance shall be recoverable
from the Concessionaire by the Concessioning Authority.

Project Site Security \(L

The Concessionaire shall be responsible at its cost, for procurement, tr; , receiving,
unloading and safe keeping of all Plant and Machinery, Material%ucessionaire's
Equipment and other things required for the completion of th% s, services and

operation and maintenance of the Complex. Q

Unless otherwise stated in this Concession Agreement: « ¢

i) The Concessionaire shall be responsible for %ng unauthorised persons off the
Project Site and prevent encroachment on ject Site during the Construction

Period.

ii) Authorised persons during the t10n Period shall be limited to the
employees of the Concesswnalr 1ts Subcontractors and employees

and persons authorised by th essmnl hority.
Intentionally Left Blank 6 ®
Limitations \@'

a. The Conce onaire shal ge authorised to incur any expenditure on behalf of
ang Authority, or to enter into any commitment as agent of the

the Conce
Conc Authority, unless specifically and explicitly authorised by the
1ng Authority under the terms of this Concession Agreement.

b. Qb@ Concessionaire shall not amend, terminate, modify or supplement any
greement on behalf of or in the name of the Concessioning Authority.

©
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ARTICLE 8A:

OBLIGATIONS OF PARTIES

Each Party shall:

a.

<<*‘§Q

Comply with and perform its respective obligations under this Concession and shall
work and cooperate in good faith with the other Party with respect to all the
obligations and rights hereunder of the other Party.

Agree to innovation and modification of the Concession Agreement upon
appointment of the Substitute Entity by Senior Lender in accordanceswith the
Substitution Agreement that will be executed between the Senior W the
Concessionaire and the Concessioning Authority.

Carry out their respective obligations during the Constr% Period and
Operation & Maintenance Period. (Lo

The Parties understand that the title to and ownership of roject Site shall at all
times vest in the Concessioning Authority and shall Aot tinder any circumstance
whatsoever pass over or be deemed to pass over to‘the Concessionaire or Persons
or any other Third Party claiming by, under ©x through the Concessionaire. The
Project Assets, Buildings, Works, Services, s created by the Concessionaire
shall be owned by the Concessionaire d he Concession Period and shall be
transferred to the Concessioning Au pon the expiry or prior termination of
the Concession Agreement. 8

The Parties understand th llcens nted hereunder shall terminate

automatically and forthwi out t ed for any action to be taken by the
Concessioning Authorj rmln 11cense upon the termination of this
Concession Agreeme ny re atsoever.

The Parties u Q‘ oncesswnalre shall have the option to develop

the Commeigial plefand sub-license the same at its own discretion. It is to be
’0 e Concessionaire shall complete the structural framework and
i @ ade of Commercial Complex within a specified period and shall have the

for completion of whole of the interiors, internal furnishing and internal

0
ﬁces as per requirement and as stipulated under this Agreement.
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ARTICLE 9:

DRAWINGS AND SPECIFICATIONS

9.1 Design Obligations

a.

The Concessionaire shall have the complete responsibility at its own cost to plan
and design the Complex, subject to approval of detailed design of the Concept Plan
and drawings as per Building Bye Laws by the Design Approval Committee. The
selection of appointment of Architect, Consulting Engineer if any, Structural
Engineers for internal and estate services and other specialists and constructing
agencies etc. shall be the permitted domain of the Concessionaire. Nevertheless, the
Concessionaire undertakes to submit to the Concessioning Authority %es of
Architects, Consulting Engineers etc and other specialists as and w & ired by
the Concessioning Authority and Independent Engineer. 6

The Concessionaire holds itself, its designers and design Sub% ants, specialists

as having the requisite experience and capability neces the preparation of
the detailed structural design and planning a mn of services. The
Concessionaire undertakes that the designers/ %e&rs / specialist shall be
available to attend discussions with the Concessi uthority, the Independent
Engineer or with members of the Maintenance Board at all reasonable times during
the Concession Period. @

The Concessionaire shall submit a “ r@al Safety Certificate” of the proposed
Complex from competent structu% gineer before commencement of the
Commercial Operations. However, the€ certi iQe shall also be counter certified/
signed by the Independent Er&@ é

9.2 Construction Documents Q% @g

satisfy all reg app provide suppliers and construction contractor
and subconggactors suffi truction to execute the Works, and to describe the

operatioi the compléted Works. The Independent Engineer and the

The Concessionair 1 preiﬁ@nstruaion Documents in sufficient detail to
ins

Conce Authority shall have the right to review and inspect the Construction

D 2
b. %g of the Construction Documents shall, when considered ready for use, be
ub

©

N

mitted to the Independent Engineer and the Concessioning Authority for pre-
construction review. In this Article, "Review Period", means the period required
by Independent Engineer and the Concessioning Authority, which unless otherwise
stated shall not exceed 14 (fourteen) days, calculated from the date on which the
Independent Engineer receives the Construction Documents and the
Concessionaire's notice that it is considered ready, both for a pre-construction
review in accordance with this Article, and for use. If the Independent Engineer,
within such Review Period, notifies the Concessionaire that a Construction
Document fails (to the extent stated) to comply with some Technical Requirements,
it shall henceforth be rectified, resubmitted and reviewed in accordance with this
Article, at the Concessionaire’s cost.

For each part of the Works, and except to the extent that the prior consent of
Independent Engineer shall have been obtained:
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)] Construction shall not commence prior to the expiry of Review Period for
the Construction Documents, which are relevant to the design, and
construction of such part;

(ii) Construction of Works, providing installation and laying of services shall be
in accordance with such Construction Documents; and

(iii) If the Concessionaire wishes to modify any design or document, which has
previously been submitted for such pre-construction review, the
Concessionaire shall immediately notify Independent Engineer and shall
subsequently submit revised documents to the Independent ngbr for
pre-construction review. F\

d. If Independent Engineer instructs that further Constructio‘bcuments are
necessary for carrying out the Works, the Concessionair all,"upon receiving
Independent Engineer's instructions, prepare such Const@ ocuments.

e. Errors, omissions, ambiguities, inconsistencies, inadequadies and other defects in
the Construction Documents and the Works that have been implemented following
the defective Construction Documents shall bebctified by the Concessionaire at its

own cost. @

f. No comment made by Independent eer in relation to or any failure to
comment on the Construction Docu within the Review Period shall constitute
approval of such documents. K

X< O

g Review of the Constructj cume y Independent Engineer shall neither

relieve the Concessionaj its obligations, responsibilities and liabilities under
this Agreement in @anne shall the Independent Engineer or the

Concessioning Aut be liam\ he same in any manner whatsoever.

9.3 Design Warrantyq Q

arrants to the Concessioning Authority that the Works, services,

The Concessi
facilities@ dcture will be designed, constructed, tested and commissioned as per

Perfor andards and that it will otherwise perform its obligations under this
Conc%@ greement:-

i Using all due skill, care and diligence expected of a Concessionaire in executing a
work of this nature and magnitude;

Q& ii) In a proper workmanlike and careful manner with properly equipped facilities and
non-hazardous materials and in accordance with Good Industry Practices;

iii) So that the Works when completed shall be in accordance with Performance
Standards and all relevant requirements of this Concession Agreement unless
agreed otherwise in writing by the Concessioning Authority;

iv) So that the Works when completed shall be capable of being used, operated and
maintained in accordance with the requirements of the Project and Good Industry
Practices;

V) So that the Works when completed shall comply with the provisions of any
Applicable Laws in effect during the Concession Period; and
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9.4

9.5

vi)

There shall be no design defects in the structure and serviceability of the Complex
for the duration of the Concession Period.

Technical Requirements/ Performance Standards

a.

The structural design of buildings, design of internal and estate services/ utilities/
infrastructure, the Construction Documents, the execution, the completed Works
and services, the operation and maintenance shall comply with technical standards
and specifications, building bye laws, construction and environmental regulations,
regulations applicable to the Project or its components, Good IndustryRractices
and the minimum Performance Standards specified in the Sched {Rbi the
Technical Requirements or as defined by law. References in ncession
Agreement to Technical Requirements, building bye laws, ction and
environmental regulations, regulations applicable to the Prmec@s components
and Good Industry Practices shall be understood to be refefiences to the edition
applicable on the Proposal Acceptance Date, unl ed otherwise. If
substantially changed or new applicable Technical Req ents or regulations
come into force after the Proposal Acceptance & the Concessionaire shall
submit amended proposals for compliance to su ew standards/ requirements
to the Independent Engineer. In the evenithat the Independent Engineer
determines that such proposals are found ary, expedient and warranted, it
shall treat this as a Variation, and then inti the Concessioning Authority within

42 (forty two) days of receipt of th a@ ed proposals to initiate a Variation in
accordance with Article 18. 6

The Concessionaire shall b @e for a@s all indemnify, protect and hold
harmless at all times, the smmn&t ority, the Concessioning Authority's

officers, employees a from sainst any and all demands, claims, suits
and causes of actio any a 1"liability, costs, expenses, settlements and
judgements arisi fthe C ionaire's failure to comply with the applicable
laws in relati of Works and construction, operation and
mamtena of ComQ‘

Test Certlflc’ Samples

The C
Inde
Mainte

vi)

1ona1re shall submit the following samples and relevant information to
Engineer and Concessioning Authority before its use in the Construction or
nce of the Project:-

Manufacturer's standard samples of Materials;

Samples (if any) specified in the Concessioning Authority's and Independent
Engineer’s requirements;

Samples (if any) specified by the Concessionaire, to be of best quality;

Additional samples instructed by the Concessioning Authority or the Independent
Engineer;

Each sample shall be labelled as to origin, make and manufactures and its intended
use; and

Test certificate or samples for building materials such as cement, steel, bituminous
materials, or any other materials proposed to be used.
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9.6

9.7

9.8

A

Execution Drawings

The Concessionaire shall prepare and keep up-to-date, a complete set of "Execution”
records of the execution of each section of the Works, showing the exact locations, sizes and
details of the Works, internal and estate services/ utilities/ infrastructure as executed with
cross references to all relevant requirements and data sheets. These records shall be kept
on the Project Site and shall be used exclusively for the purposes of this Article. The
Concessionaire shall prepare and submit to the Concessioning Authority and the
Independent Engineer one copy each of the Execution drawings for inspegtion. The
Concessionaire shall obtain the consent of Independent Engineer as to th ig}, the
referencing system, and other pertinent details. However, it shall nei

Concessionaire of its obligations and liabilities under this Agreem
Independent Engineer or the Concessioning Authority be liable for the s

whatsoever. (L.

Final Drawings

shall the
in any manner

L 4

a. The Concessionaire shall submit to the Corhgsioning Authority and the
Independent Engineer one detailed and legible, copy each of “Final” records and
drawings of the execution of each section Works, showing the exact final
locations, sizes and details of the Wor ecuted and completed with cross
references to all relevant requirements ata sheets.

b. The Concessionaire shall ensur e Co ssioning Authority has the right to
use and protect the design, frlnge e and to further enforce such right
against any person, in acco w1th t rms of this Concession Agreement.

C. This Article shall also, pllcab new Works, strengthening, rehabilitation
of any part of t ex are d out during the Operation and Maintenance
Period. The ionai eep one set of Final Drawings at Project Site for
the entlre n Pe

Patents/ Co

If the stmnaire desires to use any designated device, materials or any process
cove tters of “Patents” or “Copyrights”, the right for such use shall be secured by
the Coneessionaire by suitable legal arrangements and agreements with the Patents owner.
of the agreement shall be filed with the Concessioning Authority.

vies
Except where otherwise stated in this Concession Agreement, the Concessionaire shall pay

all tonnage, levies, cess, royalties, rent and other payments or compensation, if any, for
Plant and Machinery or other materials required for the Works.
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ARTICLE 10: LABOUR

10.1

10.2

10.3

10.4

(<&

The Concessionaire shall be solely responsible for the liability, cost, and responsibility for
all the laws relating to labour employed by Concessionaire and for their conditions under
this Article.

Engagement

The Concessionaire shall make its own arrangements for the engagement of all its staff and
labour, local or otherwise and for their payment, housing, feeding and transport. (L

Information on Labour and Equipment \

The Concessionaire shall furnish, if required by the Concessioning ority or the
Independent Engineer, a detailed return in such form and at su¢hlintervals as may be
prescribed, showing the details of the labour, plant and equipme yed on the Project

The Concessioning Authority's Staff

by the Concessionaire. «
L 4

The Concessionaire shall be under no obligation @eguit any or part of the staff and
labour from amongst persons in the service of theﬁ' ssioning Authority.

Labour Laws 6®.

The Concessionaire shall ensure that l@our la s and regulations will be followed
and the Concessionaire shall be t ary e yer of labour employed by it for the

Project éo &
QQ)$ Q’D’
Qg\

N\
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ARTICLE 11:

MATERIALS AND WORKMANSHIP

11.1 Execution

All Works shall be executed in the manner set out in this Concession Agreement. Where the
manner of execution is not set out in this Concession Agreement, the Works shall be
executed under the instructions of the Independent Engineer during the Construction
Period and the Concessioning Authority during the Operation and Maintenance Period, in a
proper, workmanlike and careful manner and as per Good Industry Practice, with properly

equipped facilities and non-hazardous materials. (L

11.2 Inspection Q

a.

11.3 Test@q

<<*°(Q

The Concessioning Authority and Independent Engineer shall befentitled, during
fabrication, construction or preparation at any places wiiete Works are being
carried out, to inspect, examine and test the materials Q kmanship, and to
check the progress thereof of all Works under thisgCo sion Agreement. The
Concessionaire shall give the Concessioning Auth ga\anﬂ Independent Engineer
full opportunity to inspect, examine, measure and any Works on Project Site or
wherever being carried out.

The Concessionaire shall give due \@to Concessioning Authority and
Independent Engineer whenever s is ready, before packaging, covering
up or putting out of view, incld@digg foundation works. The Independent
Engineer and the Concessigning™Auth % shall then respond to the
Concessionaire with its intel@o eith nér out the inspection, examination,
measurement or testing wj Pb{l days, or notify that it is considered
unnecessary. If the ionairg{ failsy to give such notice, it shall, when

required by the In
reinstate and m

{stonaire’s own cost.

within 14 (fourteen) days of receiving the notice, it
emed to imply that they do not consider it necessary to inspect the
tioned in the notice.

at Co
If the Independe EngQr gr the Concessioning Authority fails to respond to
the Con aire's notic

shall

ing Construction Period

If the Concessioning Authority or the Independent Engineer requires Tests at any
time during the Construction Period, the Concessionaire shall provide all
documents and other information necessary for testing and other such assistance,
labour, materials, electricity, fuel, stores, apparatus and instruments as are
necessary to carry out such tests efficiently. The Concessionaire shall provide
engineering support and technical know-how as the Concessioning Authority or
the Independent Engineer shall reasonably request for the purpose of the Tests.

The Concessionaire shall provide sufficient and suitably qualified and experienced
staff to carry out such Tests. The Independent Engineer and the Concessioning
Authority shall attend all such Tests.

If Independent Engineer and Concessioning Authority do not attend at the time
and place agreed the Concessionaire may proceed with the Tests, unless the
Independent Engineer or Concessioning Authority instructs the Concessionaire
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11.4

11.5

otherwise. In such a situation, such Tests shall be deemed to have been made in
the presence of the Concessioning Authority and the Independent Engineer.

d. The Concessionaire shall promptly forward to the Independent Engineer and the
Concessioning Authority duly certified reports of the Tests. If the Independent
Engineer has not attended the Tests, he shall accept the readings as accurate.
When the specified Tests have been passed, Independent Engineer shall endorse
the Concessionaire's Test certificate, or issue a confirmation to it to that effect
and intimate Concessioning Authority forthwith.

e. The Concessioning Authority is entitled to insist for the Concessionair t@y out
any Tests of any type, as it deems fit. If such Tests are not in kﬂ e with

general Good Industry Practises, then the Concessioning Authoui rry out the
tests and the Cost of which shall be borne by the Concessionaire.

N4

Rejection
L 4
a. If, as a result of inspection, examination or @& under Article 11.3, the
Independent Engineer decides that any plant, thaterials, design or workmanship is

defective or otherwise not in accordance his Concession Agreement, the
Independent Engineer may reject such materials, design or workmanship
and shall notify the Concessionair i”7 days recording clearly his reasons
thereof. 96

b. The Concessionaire shall m@thin th e permitted by the Independent

i d ensute fhat the rejected item or work complies
ent. ependent Engineer requires such plant,
anshi re-tested, all such Tests shall be repeated
cost 0 %foncessionaire.

with this Concession
materials, design or
under Articles 13.

Ownership Q Z
; M

Each item of achinery and the Materials shall be the property of Concessionaire
till the expi the Concession Period or upon the premature termination of this
Concessi greement. The Concessionaire shall assume full responsibility for the Plant
and Maghinery, Materials and Works at the Project Site.

<
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ARTICLE 12: COMMENCEMENT TIME AND DELAYS

12.1 Commencement

a. The rights and obligations of the Parties under this Concession Agreement shall
commence from the Proposal Acceptance Date. Any Works of whatever nature,
which the Concessionaire elects to carry out prior to the Proposal Acceptance Date
including investigations, surveys, design, etc shall be entirely at the risk and Cost of
the Concessionaire.

b. The Concessionaire shall not be permitted to commence work on an f the
Project Site prior to the issuance of the "Notice to Commence" u cle 4 of
this Concession Agreement.

C. Any delay on the part of the Concessioning Authorlty such delay is
contributed by the Concessionaire) in the completion o dltlons Precedent

shall be deemed to be a delay in commencement of t}&ro
L 4

12.2 Time for Completion \

the “Time for Completion of Construction”, p that this period, as stated, may be

extended in accordance with Articles 12.4 aré @,

12.3 Delays Caused by Competent Autho

The construction of the Car Parking—cum—Commerc?’ gplex shall be in accordance with

If the following conditions apply Q

)] The Concessmnalre 111 en ed the procedures laid down by the
Competent Auth r dun hcable Laws, and

(ii) The Compgtent thor ay, impede or prevent the Concessionaire from
complyi the Tlme of*€Completion of Construction or any revision thereof

Then any lay will be considered as a cause of delay giving an entitlement to

extensi 1me under Article 12.4.
12.4 Exte% of Time

: The Concessionaire may apply for an extension of the Time for Completion of
KG Construction if it is or will be delayed either before or after the Time for
Q Completion of Construction, by any of the following causes:-

i) A Variation;
ii) A Force Majeure event;
iii) A cause of delay giving an explicit and express entitlement to extension of

time under any Articles in this Concession Agreement, unless the
Concessionaire has not complied with such Article;

iv) Any delay, impediment or prevention by the Concessioning Authority;

V) Any delay caused by Competent Authorities under Article 12.3 above.
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Provided that the Concessionaire shall at all times use its best endeavours to
minimise any delay in the performance of its obligations under this Concession
Agreement, whatever may be the cause of such delay.

If the Concessionaire intends to apply for an extension of the Time for Completion
of Construction, the Concessionaire shall give notice to Independent Engineer and
Concessioning Authority of such intention as soon as possible and in any case
within 28 (twenty eight) days of the start of the event giving rise to any such delay,
together with any other notice required by this Concession Agreement angsgelevant
to such cause. Any such notice shall state the extent of the actual an 'xtbpated
delay and its anticipated effect on the Time for Completion of C Mi n, and
shall specify the steps the Concessionaire proposes to take to miai such delay.
The Concessionaire shall keep such records as may be necess substantiate
any application, either on the relevant Project Site or at ano lacation acceptable
to Independent Engineer and Concessioning Authority, S other records as
may reasonably be requested by Concessioning Autltesity and Independent
Engineer. The Concessionaire shall provide and @t Concessioning Authority
and the Independent Engineer to inspect all such r&ds

Within 28 (twenty-eight) days of the first d ch delay (or such other period as
may be agreed by Concessioning Authobi he Concessionaire shall submit full
supporting details of its applicati @ t that, if the Concessionaire cannot
submit all relevant details within su§ iod because the cause of delay continued
for a period exceeding 7 (seve s, the_€oncessionaire shall submit interim

details at intervals of not mg 28 enty-eight) days (from the first day of
such delay) and full andd{ihal®suppo etails of its application within 21
(twenty-one) days of ay of

Provided that t @ssional @complied with this Article, the Concessioning
Authority sh eed i rdance with Article 7.3 to determine either
prospectively or “Yetros ively such adjustment as may be due, taking into
account %evant circumstances. Concessioning Authority shall notify the
Conc e accordingly. When determining each extension of time,
C pfiing Authority shall review its previous determinations and may revise,
Qﬁa not decrease, the extension, and provided that the extension of time is not

sequence of any negligence, default or breach of Concession Agreement by the

oncessionaire or those for whom it is responsible.

The Concessionaire shall not be entitled to an extension of the Time for Completion
of Construction, to the extent that the delay in respect of which the extension of
time is requested is attributable to any negligence, default or breach of this
Concession Agreement by the Concessionaire or those for whom it is responsible,
as determined by the Independent Engineer.

12.5 Progress

a.

If at any time, the Concessionaire's actual progress falls behind the Project
Implementation Schedule referred to in Article 8.7, or it becomes apparent that it
will so fall behind, the Concessionaire shall submit to Concessioning Authority and
Independent Engineer a revised Project Implementation Schedule taking into
account the prevailing circumstances. The Concessionaire shall, at the same time,
notify Concessioning Authority and Independent Engineer of the steps being taken
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to expedite progress so as to achieve completion within the Time for Completion of
Construction as specified under Article12.2.

If the revision of the Project Implementation Schedule is necessitated due to any
default, negligence or oversight of the Concessionaire, the Concessionaire shall be
responsible, to take all further steps for the rectification and revision of the
programme and the underlying Works at its cost.

Notwithstanding anything to the contrary in this Article, a revision in the Project
Implementation Schedule that results in the extension of the Time for Completion
of Construction will become effective only after it has been approved i ing by
the Concessioning Authority. K

12.6 Delayin Completion (L

a.

*
If the Concessionaire delays completion of constructi (lﬁ)nd the Time for
Completion of Construction and if in the opinion of t Ingndent Engineer, such
delay is caused by any negligence, default, or failure of the Concessionaire, no
extension of Time for Completion of Constr&on shall be given by the
Concessioning Authority. In such a case the du&if)n of the Concession Period shall
also not be adjusted and the Concessionaj 1l be solely responsible for the
corresponding reduction of the period @lch the Project Facility/ Complex is
used for Commercial Operations a %ﬁduction in revenue as a consequence
thereof. “6

In case the Concessionaire & o complete “the Works within the Time for
Completion of Constructio ﬂ@ onces ng Authority shall issue a notice to the
Concessionaire to co iom within such reasonable time as will be
specified in the notic sked to pay damages, as specified in Article
3.5. If the Concess ire fails plete construction of the Works within the

time specified4 otic @3 cessioning Authority may proceed to terminate
the Concesgign Agfeeme accordance with Articles 22 and 23.
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ARTICLE 13: COMPLETION TESTS

13.1 Notice to Test

As soon as construction of the Works is, in the opinion of the Concessionaire,
substantially complete, the Concessionaire shall so notify the Concessioning
Authority and the Independent Engineer that the Concessionaire is ready to
conduct Tests to demonstrate that the Works have been completed in accordance
with the specifications and standards and provisions of this Concession Agreement.

13.2 Tests on Completion \(L

a.

Before commencement of the Tests, the Concessionaire shall that it has
provided the Concessioning Authority with all required documeénts sinder Articles
8.6 and 8.7. The provisions of Article 11.3 shall be applicamar; atis mutandis to
the carrying out of the Tests under this Article. The C naire shall give to
Concessioning Authority and the Independent Enginger ess than 28 (twenty-
eight) days ' notice of its intent to carry out the Tests. Unless otherwise agreed,
such Tests shall be carried out within 14 (fourtee ys after this date, or on such
day or days as the Independent Engineer shall truct.

trial runs, checks of profiles and levels y other Tests that may be reasonably

The Tests shall include checking of co ,&“ records documents and drawings,
necessary to confirm that the Work the Technical Requirements/ standards.

The Independent Engineer afte ltatl with the Concessioning Authority,
shall draw up a detailed list ts, alo ith the acceptable standards to be
carried out by the Concessj M and s urnish the same to the Concessionaire
within 14 (fourteen) he rec he Concessionaire’s intention to carry
out the Tests.

The Indepen @.\he Concessioning Authority shall monitor the
results of the Tests to d the compliance of the Project with the standards
and Tec Requ1rem . The Concessionaire shall provide the Independent
Engln the Concessioning Authority with the copies of all Test data and Test

esults of the Tests on Completion shall be compiled and evaluated by the

dependent Engineer. Upon the Independent Engineer determining the Tests to be

successful, the Independent Engineer shall issue the Construction Completion
Certificate in accordance with Article 14.1.

The Independent Engineer may, at the request of the Concessionaire, issue a
“Provisional Certificate”, subject to the express approval of the Concessioning
Authority, if the Tests are successful and the Commercial Operations of the Project
Facility/ Complex may commence though certain minor and finishing works or
things forming part thereof, which in the opinion of the Independent Engineer do
not, in any manner whatsoever affect the safety of the Works, Complex or, in any
material respect, the Commercial Operations thereof, are not yet complete. In such
an event, such Provisional Certificate shall have appended thereto a list of
outstanding Works items to be completed along with the duration for the
completion of each activity (Check List), signed jointly by the Independent Engineer
and the Concessionaire. Upon completion of all the Check List items to the
satisfaction of the Independent Engineer, the Independent Engineer shall issue the
Construction Completion Certificate in accordance with Article 14.1.

Draft Concession Agreement — Section |l Page 56 of 102



Development of Car Parking-cum-Commercial Complex in Palampur near old subzi mandi

hpidb

13.3 Re-Testing

If the Independent Engineer or the Concessioning Authority is not satisfied with the results
of any Tests, it shall within 7 (seven) days thereof notify the Concessionaire of such
conclusion stating the reasons for such dissatisfaction. In such an event Article 11.4 shall
apply and the Concessioning Authority or the Independent Engineer may require such
failed Tests and the Tests on Completion of any related work, to be repeated under the
same terms and conditions.

13.4 Failure to Pass Tests \(L

Article 13.3, the Independent Engineer shall be entitled to:

a. If the Works or parts thereof, fail to pass the Tests on completi?@ated under

i)

Order further repetition of Tests on completion u mlcle 13.4, in which
case the Concessionaire shall be obliged toar ut such adjustments,
repairs, replacements and/or modifications’as\mdy be required to ensure
that the Works or part achieve the requireths; or

Reject the Works or part (as th
Completion Certificate or the P
within 90 (Ninety) days fro

may be), if the Construction
ignal Certificate could not be issued
e the Concessionaire had notified the
Independent Engineer abo actual date of the first Test pursuant
hereto for reasons attributab!é to t oncessionaire, in which event, the
Concessioning Authdgi hall h he same remedies against the
Concessionaire as %\g vided r Article 22.3.

$é0 N
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ARTICLE 14: COMPLETION OF CONSTRUCTION

14.1 Construction Completion Certificate

a. The construction work in this Concession Agreement shall not be considered to be
completed until the Construction Completion Certificate has been signed by the
Independent Engineer and delivered to the Concessioning Authority and the
Concessionaire, stating that the Concessionaire has completed its construction
obligations under the Concession Agreement to the Independent Engineer's
satisfaction.

b. The Construction Completion Certificate shall be given by t Nependent
Engineer within 28 (twenty-eight) days after: (}

(i) The Concessionaire has provided all the Cogstiruction Documents
(including completion drawings) for the Works;

(ii) The Concessionaire has remedied any defe t«thé Works;

(iii) The Concessionaire has completed an@ted all the Works, as specified by
the Independent Engineer; @

Requirements; and

(iv) The Works as an integratedér@‘?e is in conformity with the Technical

(v) The Concessionaire hb\@mltted &ural Safety Certificate”.

c.  The Independent Engineer, to issue the “Construction Completion
Certificate” after the c tlon omplex has been completed in all respect

and is ready to use. Ver th ired documents as stated in Article 14.1 (b)
shall be submi naire and also, comply with all the obligations,
wherein me one in th%ncessmn Agreement, required to be met before and
after the i of the Construction Completion Certificate.

14.2 Constructi pletion Certificate not a Cessation of Liability

The i of the Construction Completion Certificate under this Article shall not in any
way:

Alter the liabilities of the Concessionaire;

Q& ii) Constitute a waiver of unfulfilled obligations;

iii) Bar remedy and rectification of defects;

iv) Constitute an acceptance of the Works; and

V) Transfer possession of the Complex/ Project Facility to the Concessioning
Authority.

But it shall be a milestone for reckoning the commencement of Commercial Operations and
permit the Concessionaire to commence Commercial Operations of the Complex.
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14.3 Rectification

If the Concessionaire is obliged to carry out adjustments, repairs, replacements or
modifications after completion of construction to maintain the Works etc. the
Concessioning Authority shall permit the Concessionaire to carry out all such adjustments,
repairs, replacements or modifications as may be necessary. If the adjustment, repair,
replacement or modification cannot be made without stopping the operations of the
Complex, then such request shall only be granted if the Concessionaire's request is
reasonable under all the circumstances, having regard to the Concessionaire's obligations

to keep the Complex operation open during all hours of the day. (L
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ARTICLE 15: OPERATIONS AND MAINTENANCE PERIOD

15.1

15.2

15.3

(<K

Commencement and Duration

The Operation and Maintenance Period of the Project shall commence from the date of
issue of Construction Completion Certificate (Commercial Operations Date) and in its
absence, from the date of Provisional Certificate and terminate at the Transfer Date.

Obligations of the Concessionaire during Operations and Maintenance Period

a. During the Operations and Maintenance Period (“Operations and %ance
Phase”), the Concessionaire shall be responsible for performing al “&1 gations
and complying with the Performance Standards laid down in § e IV of this
Concession Agreement.

*

b. In the event of failure to perform the obligations or corn% ith the Performance
Standards laid down in Schedule IV, the Concessionaire shall be liable to a penalty
which shall not exceed the Operation & Maintena c?&rfdrmance Security and for
the enforcement of which the Performance Security can be used. The amount of
penalty payable by the Concessionaire for a ult under this provision shall be
determined by the Maintenance Board. @

C. The Concessionaire recognises an leedges the fact that the Project is
intended to provide a public facility@}le Concessionaire shall have no right to
prevent, impede or obstruct any,honafide U e%irom using the Complex, save and
except for regulating such u nder th@ s of this Concession Agreement.
Under exceptional circum Y?g , if the onicessionaire apprehends any detriment
to the Complex it shal structjel

rem the Concessioning Authority, whose
decision in this regar be fin?b

Scope of Work durin@at? @\Waintenance Period

In addition to @ is provided elsewhere in this Concession Agreement, the
Concessionai have the following obligations and responsibilities during the

Operatio@ intenance Period:-
a. oncessionaire shall be responsible, at his own cost, for all the maintenance

nd repairs of the Complex and all its components, including roads, buildings, all
services and allied works. The Concessionaire shall also carry out rectification of

O any defects in the design or construction of any component of the Works.

b. The Concessionaire shall monitor the traffic movement at the entrances to and
exits from the Complex to prevent traffic jams, obstruction to movement of
pedestrians, accidents and emergencies, put appropriate danger sign boards in
English, Hindi and the local language, notices and barriers as necessary.

C. The Concessionaire shall deploy adequate trained staff to manage complete
operations of the Car Parking and the other components of the Project as per
Performance Standards detailed in Schedules of this Agreement. The
Concessionaire shall bear the entire responsibility and liability for operation of the
Project.
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d. The Concessionaire shall be entitled to levy, demand, collect, retain and
appropriate the User Charges as per Article 32 and Schedule VII of this Concession
Agreement.

d. The Concessionaire shall at its cost, carry out such periodic inspections, as well as

assist Concessioning Authority or its nominee to carry out any (reasonable)
random or periodic inspections or checks of any part or component of the Works,
the cost of any Test shall be borne by the Concessionaire.

e. The Concessionaire shall carry out all checks and maintenance or repaix works
with adequate advance notice in such a planned manner that there sha b%imal
disruption of the operations of the Complex.

f. The Concessionaire shall ensure general upkeep of the Project Krbdn accordance
with the development envisaged. (L.

15.4 Reporting Q
L 4
a. The Concessionaire shall in consultation with th&dependent Engineer prepare

and evolve, not later than 28 days prior to the
Date, a draft Operation and Maintenance
detailed plan for regular and preventi aintenance of the Complex. The
Concessionaire shall at its cost, within 21 (twenty-one) days of its
finalisation, submit the draft of th Manual to the Concessioning Authority
and Independent Engineer for itsreview. T &M Manual will become final only
after it has received the fin@oval ofathé, Concessioning Authority. Within a
period of 30 (thirty) day, \ the of receipt of the O&M Manual, the
Concessioning Authori Concessionaire with its comments and
suggestions (if any) o , which shall be implemented and the 0&M
Manual shall be oval of the Concessioning Authority.

heduled Construction Completion
(“O&M Manual”) providing the

b. Not later t 2 eanh days prior to the start of each Financial Year, the
provide to the Concessioning Authority its proposed

Concessio shall
progr@ r maintenance (“Maintenance Programme”) for the said Financial

YQ\
C. Qb@ Concessionaire shall undertake inspection of the Complex at least once
\Y

ery month, to determine the condition of the Complex including its compliance

with the standards as set out in the Schedules to this Concession Agreement and

the O&M Manual. On the basis of this inspection and the activities carried out

KO during the month, the Concessionaire shall, at its cost, prepare and submit to the
Q Concessioning Authority and Independent Engineer, 3 (three) copies of the
“Monthly Project Report” for any calendar month within 7 (seven) days of the

next calendar month. The “Monthly Project Report” should include the following:

i) The contract value of the works executed during the month;

ii) Any cost variations occurring due to Change in Law;

iii) Any other variation which may have become due in accordance with this
Concession Agreement;

iv) Any claims of the Concessionaire;
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15.5 Boo

@neessionaire shall, at its cost:-

N

V) A list of items requiring repair or maintenance and a maintenance plan for
the next calendar month.

The Concessionaire shall also provide the Concessioning Authority with such
reports, which are required to comply with the instructions of Competent
Authority or the standing procedures for any clearance, etc. The Concessionaire
shall also submit to the Concessioning Authority the following:

i) Upon obtaining knowledge thereof, any of;

(@) Litigation, claims, disputes or actions, threatened %ding
concerning the project; &

(b) Refusal to grant, renew or extend, or any ac‘(b;reatened or

pending that might affect any Clearance; (L

(9) All penalties or notices of violatio by any Competent
Authority. «

ii) Information concerning new or significant aspects of the Project, including
any material complaint about the Fagi from any person;

iii) If the Concessioning Authoxity, ng reasonably, requests a report or
document regarding any mation regarding the Facilities, the

Concessionaire shall d & of such document within any
reasonable time llmgt@lbed 6

The Concessioning A may f] e to time specify any changes in the
formats or periodici y rep

harmless, Concessi uthority, the Concessioning Authority's officers,
employee agents m any liability, costs, expenses, settlements and
]udge y ising out of any failure to prepare and submit reports in accordance

qulrements of law, directive or clearance.

The Concessi @ or and shall indemnify, protect, defend and hold

ecords

Prepare and maintain, in a format approved by the Concessioning Authority, and on
generally accepted Indian accounting principles, proper, accurate and complete
books, records and accounts of all transactions related to the Project.

Provide to the Concessioning Authority or persons notified by it, access to such
records and accounts;

Deliver to the Concessioning Authority annual audited accounts of the
Concessionaire for the Project within 180 (one hundred and eighty) days of close of
each Financial Year.

Retain and store on the premises for a period of ten years all records relating to the
Project, which shall be the property of the Concessioning Authority.
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V) Provide support to the Concessioning Authority to meet all the data requirements
of all competent authorities.

15.6 Cost of Remedying Defects

a. If any defect appears or damage occurs, the Concessioning Authority shall promptly
notify the Concessionaire in writing and the Concessionaire shall execute all work
of amendment, reconstruction and remedying defects, imperfections or other faults
or damages, as may be instructed by the Concessioning Authority.

b. Ifin the reasoned decision of the Concessioning Authority, the defects a&(dbo:-
(a) The design of the Works, Q

i. Plant and Machinery, Materials or workrrﬁbip not being in
accordance with this Concession Agreement@
ii. Failure by the Concessionaire to co«ly th any of its other
L 4

obligations, \

All works shall be executed by the Concessiona&at its own cost.

C. If such necessity is due to any other caus cessmmng Authority shall notify the
Concessionaire accordingly and see ent to an adjustment and Article 18
shall apply to such work. In the eve oncessmnalre requires an extension of

f stich def

time to carry out the rectlflcatlo the provisions of Article 12.4 shall
apply. 6
15.7 Subsequent Tests @ 2
If the remedying of a @ or da is such that it may affect the efficiency or
performance of the W 0 e@ning Authority may require the Concessionaire to
carry out at the C e551 alregst such Tests as necessary. The requirement for such

Tests shall be within 28* (twenty-eight) days after the defect or damage is
remedied. 0

15.8 Failur medy Defects
%he Concessionaire fails to remedy any defect or damage within a reasonable
time, the Concessioning Authority may fix a date on or by which to remedy the
O defect or damage, and give the Concessionaire reasonable notice of such date. If the
& Concessionaire fails to remedy the defect or damage by such date, the
Q Concessioning Authority may (at its sole discretion):-

i) Carry out the work itself or by others, in a reasonable manner and at the
Concessionaire's cost, but the Concessionaire shall have no responsibility
for such work. The costs properly incurred by the Concessioning Authority
in remedying the defect or damage shall be recoverable from the
Concessionaire by the Concessioning Authority, including recovery from
the Performance Security; or

ii) If the defect or damage is such that the Concessioning Authority has been
deprived of substantially the whole of the benefit of the Works, terminate
this Concession Agreement but without relieving the Concessionaire of
liability for breach of this Concession Agreement.
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15.9 Accidents

In the event of an accident, the Concessionaire shall, by most expeditious means,
inform the concerned Civil and Police Authorities and also the Concessioning
Authority. The Concessionaire's responsibilities with regard to the operation of the
Project shall in no way be diminished by informing the above officials, as it shall be
required to take expeditious action for the medical and legal aspects
notwithstanding any delay on the part of these officials to give any instructions.
The Concessionaire shall preserve the Project Site of such accident i t, until
completion of all legal formalities. The Concessionaire shall then arr '@r the
expeditious removal of the wreckage or debris and for cleaning t I&C Site. If
any portion of the Complex suffers any damage, the Concessio 'h@ll, with the
consent of Concessioning Authority, arrange for the repair and lj%ation thereof.
*
The Concessionaire shall, in the event of any accident, @ ny expenditure or
take any other action as necessary (in accordance with d Industry Practices).
Except when the cause of the accident is attributed to‘any act or negligence of the
Concessioning Authority, any expenditure in coni&q'on with an accident shall be
compensated to the Concessionaire in accordanee with Article 7.3.

Any communication to the news media h@oy the Concessionaire shall provide
only enough information to satisfy4p concern and the Concessionaire shall
neither make any admissions nor ac ny liability in any such communications.

S
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ARTICLE 16: CONCESSION AGREEMENT COMPLETION CERTIFICATE

16.1 Concession Agreement Completion Certificate

(a) Within 90 (ninety) days of the end of the Concession Period, Concessioning
Authority shall issue the “Concession Agreement Completion Certificate”, which
concludes the Concessionaire's liability under this Concession Agreement. This
certificate shall be issued after the Concessionaire submits to Concessioning
Authority, a request for issue of such certificate. The form shall be as approved by
Concessioning Authority, and shall include a detailed condition survevf the

Complex. \

(b) Within 15 days of the expiry of the Concession Period, the C %)naire shall
prepare a detailed inventory of all movable and immovable prggvies present in
the Complex and submit the same to the Concessioning AuthPrity.«

(c) The Performance Security furnished by the Conces&aghall be released only

ignai
after the issuance of the Concession Agreement Co&l iofl Certificate.
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ARTICLE 17: REPRESENTATIONS AND WARRANTIES

17.1 Representations and Warranties of the Concessioning Authority

The Concessioning Authority represents and warrants to the Concessionaire that:

(M)

(i)

(iii)

(iv)

v)

(vi)

(vii)

(viii)

The Concessioning Authority has full power and authority to execute, deliver and
perform its obligations under this Concession Agreement and to carry out the
transactions contemplated hereby;

The Concessioning Authority have taken all necessary action to a&fc%e the
execution, delivery and performance of this Concession Agreement ;

This Concession Agreement constitutes a legal, valid and binding obligation
enforceable against the Concessioning Authority in accofddnce 'with the terms

hereof; Q

The Concessioning Authority is subject to civil,an commercial laws of India
with respect to this Concession and it hereb e%ssly and irrevocably waives
any sovereign immunity in any jurisdiction i%gard to matters set forth in this
Concession Agreement; @

The Concessioning Authority has g valid right to the Project Site, and has
power and authority to grant a lice%; respect thereto to the Concessionaire;

The Concessionaire shalls omple wful and uninterrupted Vacant
Possession of the Project Si accor with this Concession Agreement;

There is no lltlgatl le d or any proceeding pending before any

authority in res e Co ning Authority’s title to or possession of the
land constitutt

con ith the Project is to the best of its knowledge and true and accurate

All in o! prov1ded bz the Concessioning Authority in the bid documents in

rial respects; and

(ix) ?(Ioncessmmng Authority has the financial standing and capacity to perform

s obligations under the Concession Agreement.

17.2 esentations and Warranties of the Concessionaire

Q& The Concessionaire represents and warrants to the Concessioning Authority that:

)

ii)

iii)

It is duly organised, validly existing and in good standing under the laws of the
jurisdiction of its incorporation;

It has full power and authority to execute, deliver and perform its obligations
under this Concession and to carry out the transactions contemplated hereby;

It has taken all necessary corporate and other action under Applicable Laws and
its constitutional documents to authorise the execution, delivery and
performance of this Concession Agreement;
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iv)

v)

vi)

vii)

viii)

K

xii)

xiii)

It has the financial standing and capacity to undertake the Project;

This Concession constitutes its legal, valid and binding obligation enforceable
against it in accordance with the terms hereof;

It is subject to civil and commercial laws of India with respect to this Concession
and it hereby expressly and irrevocably waives any immunity in any jurisdiction
in respect thereof;

true and correct as on the Proposal Acceptance Date and the Balan

Profit and Loss Account of the Concessionaire for each of the Years
after the Proposal Acceptance Date furnished to the Concessi Authority
shall give true and fair view of the affairs of the Concessionaire;

All the information furnished in the Concessionaire’s Proposal is, anwl be

*
It shall furnish a copy of the audited accounts of the C (lfonaire within 180
(one hundred and eighty) days of the close of eagh ncial Year after the
Proposal Acceptance Date and any material change\suBsequent to the date of
such accounts shall be notified to the Coksmning Authority by the
Concessionaire within 30 (thirty) days of itsdeccurrence and warrants that the
accounts and the information furnished as aid shall be true and correct;

conflict with, result in the breach nstitute a default under or accelerate

The execution, delivery and perfor a@, this Concession Agreement will not
performance required by any o ?@ e Concessionaire’s Memorandum

and Articles of Association, Appllc aws or any covenant, agreement,
understanding, decree or KQ () wh1 1s a party or by which it or any of its
properties or assets i or aff

There are no a t1 u1ts 1ngs or investigations pending or, to the
Concessionai atened against it at law or in equity before any
court or b re a oth dicCial, quasi judicial or other authority, the outcome
of whic esult in the reach of or constitute a default of the Concessionaire
unde ncession or which individually or in the aggregate may result in

al Adverse Effect on its business, properties or assets or its condition,
cial or otherwise, or in any impairment of its ability to perform its
ations and duties under this Concession Agreement;

The Concessionaire has no knowledge of any violation or default with respect to
any order, writ, injunction or any decree of any court or any legally binding
order of any Competent Authority which may result in any Material Adverse
Effect or impairment of the Concessionaire’s ability to perform its obligations
and duties under this Concession Agreement;

The Concessionaire has complied with all Applicable Laws and has not been
subject to any fines, penalties, injunctive relief or any other Civil or criminal
liabilities which in the aggregate have or may have Material Adverse Effect on its
financial condition or its ability to perform its obligations and duties under this
Concession Agreement;

The aggregate equity share holding of the Consortium Members and their
Associates (in case of a Consortium) or equity share holding of the Associates (in
case of individual bidder) in the issued and paid up equity share capital of the
Concessionaire are in accordance with the requirements stipulated in Article 8.2;
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xiv)

XV)

xvi)

XVvii)

Each Consortium Member was and is duly organised and existing under the laws
of the jurisdiction of its incorporation and has full power and authority to
consent to and has consented to the Concessionaire entering into this
Concession and has agreed to and unconditionally accepted the terms and
conditions set forth in this Concession Agreement;

All rights and interests of the Concessionaire in the Project shall pass to and vest
in the Concessioning Authority on the Transfer Date free and clear of all liens,
claims, and encumbrances without any further act or deed on the pr the

Concessionaire or the Concessioning Authority and that none of Prgjéect Assets
including materials, supplies or equipment forming part t &\9 all be
acquired by the Concessionaire subject to any agreement und a security
interest or other lien or encumbrance is retained by any pers e and except

as expressly provided in this Concession Agreement; (L.

other document furnished by it to the Conc in§ Authority, or to any
Competent Authority in relation to clearance ntains or will contain any
untrue statement of material fact or omits Miu omit to state a material fact
necessary to make such representation or @ ty not misleading and

No representation or warranty by the Concessiona&@ined herein or in any

The Concessionaire warrants that no , in cash or kind, have been paid or
will be paid by or on behalf of t Q oncessionaire, to any person by way of
g the %cession or entering into of this

commission or otherwise for
encms empting to influence any officer

Concession Agreement or f{
or employee of the Conces%bg g Auth

17.3 Obligation to Notify Cha

Concessionaire

to be tftue or stands changed, it shall promptly notify

In the event t @y f th pr sentatlons or warranties made/ given by the

Concessmnm.n rity of the same.

<<‘°(Q
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ARTICLE 18: VARIATIONS

18.1 Initiated by the Concessioning Authority

a.

18.2 Initiated by Conc

a.

Variations may be initiated by the Concessioning Authority at any time during the
Concession Period, either by instruction or by a request for the Concessionaire to
submit a proposal. The Concessionaire shall not make any alteration or
modification of the Works, unless and until Concessioning Authority instructs or
approves a Variation. If the Construction Documents, Works or Operation and
Maintenance Procedures are not in accordance with this Concession ement,
the rectification, repair or remedy thereof shall not constitute a Variati(,Ki i /)

If Concessioning Authority requests a proposal, prior to instructi riation, the
Concessionaire shall submit as soon as practicable:

*
i) A description of the proposed design or worl@performed and a
programme for its execution.

ii) The Concessionaire's proposal for any messary modifications to the
Project Implementation Schedule accor#ling to Article 8.7 and,

iii) The Concessionaire's proposal @ustment to the Annual Concession
Fee/ Concession Period, Ti Completion of Construction and/ or
modifications to this Conces greement.

Concessioning Authority W soon racticable after receipt of such
proposals, respond with val, FQOH or comments. If Concessioning

Authority instructs or es aV, it shall proceed in accordance with
Article 7.3 to agree termi Justments to the Annual Concession Fee/
Concession Peri ?b'

Q’b

onaire may, at any time during the Concession Period, initiate a

y submitting to Concessioning Authority a written proposal which in
Qoncessmnalre s opinion will reduce the cost of construction, maintaining or
ting the Works, or improve the efficiency or value to the Concessioning

2uthority of the completed Works, or otherwise be of benefit to the Concessioning

Authority or to rectify a divergence between any law or directive and the Technical
Requirements. Any such proposal shall be prepared at the cost of the
Concessionaire and shall include the items listed in Article 18.1 b.

Concessioning Authority shall, as soon as practicable after receipts of such
proposals respond with approval, rejection or comments. If Concessioning
Authority approves a Variation, it shall proceed in accordance with Article 7.3 to
agree or determine adjustments of the Annual Concession Fee/ Concession Period.
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ARTICLE 19: FINANCIAL CLOSE

19.1 Financial Close

19.1.1 The Concessionaire hereby agrees and undertakes that it shall achieve the Financial
Close within 90 (Ninety) days from the Proposal Acceptance Date and in the event of
delay, it shall be entitled to a further period not exceeding 30 (Thirty) days, subject to
payment of damages to the Concessioning Authority in a sum calculated at the rate of
0.1% (zero point one per cent) of the Construction Performance Security for each day
of delay; provided that the damages specified herein shall be payable every=week in
advance and the period beyond the said 90 days shall be granted only to e((ipnt of
Damages so paid; provided further that no Damages shall be payable jfsu elay in
Financial Close has occurred solely as a result of any defaultse lay by the
Concessioning Authority in procuring satisfaction of the Conditigns Precedent
specified in Article 4 or due to Force Majeure. S

19.1.2 The Concessionaire shall, upon occurrence of Fij ar@ Close, notify the
Concessioning Authority forthwith, and shall have provided to the Concessioning
Authority, at least 2 (two) days prior to Financial Cl 3 (three) true copies of the
Financial Package and the Financial Model, duly sted by a Director or authorised
representative of the Concessionaire, along wi ree) soft copies of the Financial
Model in MS Excel version or any substitute K f, which is acceptable to the Senior

Lenders.
19.2 Termination due to failure to ach'@e ;nanc' Close

*

19.2.1 Notwithstanding anything to t@&rary ined in this Agreement, but subject to
Article 26, in the event inanci e does not occur, for any reason
whatsoever, within the pesiog/set fo% rticle 19.1.1, all rights, privileges, claims
and entitlements of @cessio nder or arising out of this Agreement shall
be deemed to ha waj , and to have ceased with concurrence of the
Concessionaireg~and the CQSSlon Agreement shall be deemed to have been

terminated al Agreemeént by the Parties. For the avoidance of doubt, it is

@1 event that the Parties hereto have, by mutual consent, determined
ose, the provisions of this Article 19.2.1 shall not apply.

ination under Article 19.2.1, the Concessioning Authority shall be entitled
o ehcash the Construction Performance Security and appropriate the Proceeds
&reof as Damages.

<
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ARTICLE 20: ACCOUNTS AND AUDIT

Concessionaire after due consultation with the Concessioning Authority and Lenders shall
appoint a firm of chartered accountants out of a mutually agreed list of 10 (ten)
Independent and reputable firms of Chartered Accountants in India/ Himachal Pradesh as
the Statutory Auditor to audit the accounts of the Concessionaire for the Project on a yearly
basis. All fees and expenses of the Statutory Auditors will be borne by Concessionaire. The
parties agree that the Statutory Auditor so appointed shall have the status of an expert
whose reports and decisions shall be final and binding on the parties, save in the case of
manifest error or fraud. The Concessionaire shall extend full co-operation to the/Statutory
Auditor. All contracts, books, records, documents and vouchers relating to the S tion,
operation and maintenance of the Complex shall be open to inspection bysuciNstatutory
Auditor, who may make such copies thereof or extracts there fro %may deem
appropriate. Any information secured as a consequence of such exami% shall be kept

confidential by all concerned. (L.

The Concessionaire may terminate the appointment of its st ut(guditors after a notice
of 45 (forty five) days to the Concessioning Authority, Subject to the replacement of
statutory auditors being appointed from the panel of chart ccounts.

D

&z}‘
@ O
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ARTICLE 21: SUSPENSION

21.1 Suspension

a.

Concessioning Authority may at any time instruct the Concessionaire in writing to
suspend progress of part or all of the Works, duly recording detailed reasons for
ordering such Suspension. During Suspension, the Concessionaire shall:

i) Protect, store and secure such part or the Works against any deterioration
loss or damage;

ii) Place no further sub-contracts for Plant and Machinery, Ma k&ks or
services in relation to such part or the Works; and

iii) Use all reasonable endeavours to suspend, on favou@'t;kns available to
the Concessionaire, all subcontracts and agreem hire to the extent
affected by the suspension and otherwise to ninimiSe the Cost associated
with the suspension, provided that u Q iffstructed otherwise by
Concessioning Authority, the Concessio&e shall during suspension
period maintain its staff and Concessibpaire's Equipment on or near the

relevant Project Site, ready to proc h the Works in accordance with
or upon the receipt of permission&\' truction to do so.

21.2 Consequences of Suspension 6®.

a.

21.3 Suspe

Subjec
irty) days, and the Suspension is not due to a cause attributable to the Concessionaire,
oncessionaire may by notice to Concessioning Authority require permission to
oceed within 30 (thirty) days. If permission is not granted within that time, and if such
suspension affects substantially the whole of the Works, the Concessionaire shall be
entitled to treat the Suspension as a Concessioning Authority Event of Default under Article

If the Concessionaire suffel@y or in@g cost in following Concessioning
Authority's instructions u ticle 24,13, and in the resumption of the Works,
the Concessionaire shall givVenotice ncessioning Authority. After receipt of
such notice, Concessi Authopi all proceed in accordance with Article 7.3
to agree or dete Q)ﬁy exte of Construction Period and Concession Period
to which the C ionai i@t led under Article 12.4.

Period e'Suspension is due to a cause attributable to the Concessionaire.

N

for over 30 (thirty) days

The Coniaire shall not be entitled to any extension of time, or in Concession

o Article 21, if Suspension under Article 21.1a has continued for more than 30

22.1, and the Concessionaire may proceed to terminate the Concession under Article 22.2.

21.4 Resumption after Suspension

After receipt of permission or of an instruction to proceed, the Concessionaire shall, after
notice to the Concessioning Authority, and together with the Independent Engineer,
examine the Works and the Plant and Machinery and Materials affected by the Suspension.
The Concessionaire shall make good any deterioration or defect in or loss of the Works of
Plant and Machinery or materials, which has occurred during the period of Suspension. The
Concessionaire shall then resume work with reasonable expediency.
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ARTICLE 22: TERMINATION FOR DEFAULT

221

22.2

The Concessioning Authority Events of Default

Each of the following events or circumstances, to the extent not caused by a default of the
Concessionaire or Force Majeure, and if not cured within the Cure Period, which shall be 60
(sixty) days (unless provided otherwise in this Concession Agreement), from the date of
notice of default (the “Default Notice”) from the Concessionaire, shall be considered for the
purpose of this Agreement as Event of Default of the Concessioning Authority (“The
Concessioning Authority Event of Default”):

i) The Concessioning Authority is in breach of its obligations under this Cancession
Agreement, which has a Material Adverse Effect upon the Co aaire or the
Project and this breach is not cured within a Cure Period of*9Q days from the

date of Default Notice. (L.
b

ii) The Concessioning Authority is in breach of any ge ntation or warranty
6n&

made under this Agreement or it repudiates this K ssfon Agreement.
iii) GoHP or any Competent Authority have by an act of commission or omission
created circumstance that has a Material A ffect on the Concessionaire, and

the Concessioning Authority has failed &%6 pensate the Concessionaire for the
same through an adjustment to the 2 ncession Fee/ Concession Period.
a

posses@n of the Concessioning Authority
with respect to the Project $r§<'

Termination by Concession@ @Q

Without prejudice to a or re » which the Concessionaire may have under
this Agreement, upo renq oncessioning Authority Event of Default, the
oti

(iv)  Any defect in the title, ownershi

Concessionaire s be“entitl sue a Termination Notice to the Concessioning
Authority. The ation N shall grant the Concessioning Authority a further
period of 30 days (the “Termination Period”) to make a representation and if,
during th x nation Period the Concessioning Authority takes suitable steps to
remedy, ituation, the Concessionaire shall be entitled to withdraw the Termination
Notice. Termination Notice is not withdrawn within the Termination Period, this
Concession Agreement will automatically terminate on the expiry of the Termination
Peri

%\Qoncessionaire Event of Default

Each of the following events or circumstances, to the extent not caused by a default of the
Concessioning Authority or Force Majeure and if not cured within the “Cure Period” which
shall be 60 (sixty) days from the date of notice of default (the “Default Notice”) from the
Concessioning Authority, shall be considered for the purpose of this Agreement as Event
of Default of the Concessionaire (“Concessionaire Events of Default”):

i) The Concessionaire is in breach of its obligations under this Concession
Agreement, which has a Material Adverse Effect upon the Concessioning
Authority or the Project.

ii) The Concessionaire is in breach of any representation or warranty made under

this Agreement or it repudiates this Concession Agreement.
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iii)

vi)

vii)

viii)

xi)

xii)

Xiii

&

XV)

xvi)

The Concessionaire fails to meet the progressive milestones set forth in the Project
Implementation Schedule or amendments thereto as provided for in this
Concession Agreement.

The Concessionaire abandons the Project or any of its material obligations as
provided under this Agreement.

The Concessionaire not issuing, renewing, replacing or providing the
Performance Security in accordance with the terms of this Agreement (L

The Concessionaire fails to pay Annual Concession Fee, as apphcabl

The Concessionaire does not comply with its Minimum Equity R%ments under
Article 8.2.

The Concessionaire fails to achieve Financial Clos WQ the stipulated time
period of 120 days from the Proposal Acceptance Date, uiiless expressly extended
by the Concessioning Authority.

the Concessionaire has defaulted on its ons to the Senior Lender under the
Financing Documents.

A Senior Lender recalls its loan under the F@g Documents on the ground that

The Concessionaire creates any, nckbra , charges or lien in favour of any
Person, save and except @5& w1se e ly permitted in this Concession
Agreement.

The Concessionaire fai ompl?zﬁomplex within the Construction Period.

Any transfer either (a) the rights and/or obligations of the
Concessionaire under th ncession Agreements and/ or (b) all or material part
of the %@r undertaking of the Concessionaire; except (i) to the extent
permlq this Concession Agreement or (ii) where any such transfer, in the
opinion of the Concessioning Authority, does not affect the ability of the

essmnalre to perform its obligations under this Concession Agreement.

the event a resolution is passed by the shareholders of the Concessionaire for the
voluntary winding up of the Concessionaire;

The Concessionaire is adjudged bankrupt or insolvent or if a trustee or receiver is
appointed for the Concessionaire or for any of its property that has a material
bearing on the Project;

The Concessionaire fails to comply with the provisions laid down in Article 8.1(xi)
to 8.1 (xwiii).

Any petition for winding up of the Concessionaire is admitted by a court of
competent jurisdiction or the Concessionaire is ordered to be wound up by court,
except if such petition is for the purpose of amalgamation or reconstruction,
provided that as part of such amalgamation and reconstruction, the property,
assets and undertaking of the Concessionaire are transferred to the amalgamated
or reconstructed entity and that the amalgamated or reconstructed entity has
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unconditionally assumed the obligations of the Concessionaire under this
Agreement and Project Agreements, and provided that:

(@) The amalgamated entity or reconstructed entity has the technical capability
and the operating experience necessary for the performance of its
obligations under this Agreement and Project Agreements;

(b) The amalgamated entity or restructured entity has the financial standing to
perform its obligations under this Agreement and Project Agreements and
has a credit worthiness at least as that good as that of the Concessienaire as
on the Compliance Date and \?t

(c) All the Project Agreements remain in full force and effect(LQ
xix)  The Concessionaire assigns this Concession Agreement %y of its rights or

obligations under the Concession Agreement, where ignment is not in
accordance with the terms and conditions of the C(y\ Agreement.

22.4 Termination by Concessioning Authority. \
Without prejudice to any other right or remedi h the Concessioning Authority
may have under this Agreement, upon occurre a Concessionaire Event of Default,

the Concessioning Authority shall be entit minate this Agreement by following

the procedure set forth hereinafter: 6

a. The Concessioning Authorit
the Concessionaire. The
(thirty) days (the “Tegmi
the Termination Perj
default/ situati
Termination

be en@ to issue a Termination Notice to
ation Nofice shall grant the Concessionaire 30
n Perj o make a representation and if during
e Co ionaire takes suitable steps to remedy the

%’

b. If the T ion NoticeZs not withdrawn within the Termination Period, the
i Authorlty shall send a copy of the Termmatlon Notlce to the

accordance the Substitution Agreement such that the Senior Lender may

@ nominate an ‘Additional Obligor’. In the Step-In Period, the Senior Lender may

procure that the default stated in the Termination Notice is cured, and upon the

KO curing of the default, the Concessioning Authority shall withdraw its

Q Termination Notice and grant permission to the Concessionaire to resume its
work under the Concession Agreement.

C. The Suspension Period may be extended up to a maximum of 180 (One hundred
and eighty) days at the request of the Senior Lender.

d. During the Suspension Period the Senior Lender may request the Concessioning
Authority to replace the Concessionaire with a “Substitute” named by the Senior
Lender, who shall be a Person capable of discharging the roles and
responsibilities of the Concessionaire under the Concession Agreement. Upon
receipt of such a request the rights and obligations of the Concessionaire under
the Concession Agreement shall be assigned to the Substitute, who shall step
into the shoes of the Concessionaire from the date of the assignment.
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e. If, upon receipt of a copy of the Termination Notice, the Senior Lender fails to
exercise its rights under this Article 21.4 and procure that either:-

)] The Concessionaire Event of Default is cured within the Suspension
Period, or

(ii) The Concession is assigned under Article 22.4 (d) to a Substitute Entity
capable of discharging the roles and responsibilities of the

Concessionaire, (}
the Concessioning Authority shall be entitled to terminate this Concessi %r ement
with no liability of the Concessionaire or the Senior Lender, save and @\s provided
in Article 23 hereof. i . /)
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ARTICLE 23: CONSEQUENCES OF TERMINATION

23.1 Termination Payment for Termination by Concessionaire

a.

Upon Termination by the Concessionaire on account of the Concessioning
Authority Event of Default under Articles 22.1 and 22.2, the Concessionaire shall be
entitled to receive from the Concessioning Authority by the way of Termination
Payment a sum equal to the lowest of the following (i) or (ii):

depreciation) created by the Concessionaire less Intangible It is

specially clarified here that the cost of project assets woul de the

cost of original project facility which was provided to the 51onalre
OR

*
ii) 100% of debt due less pending insurance claims Q(L

In addition to this, the Performance Se L@shall be released by the
Concessioning Authority. \

i) 100% of Book Value of Project Assets based on historic 1nvestmg%(:1et of

All payments due to the Concessionaire as ted under Article 23.1a shall be
made within 30 (thirty) days of terminat& he Concession Agreement.

23.2 Termination Payment for Termination by ssioning Authority

<

23.3

a.

Upon Termination by thx cesswn@ Authority on account of the
Concessionaire Event of D he Con%lonaire shall not be entitled to receive
any Termination Pa)@urm uction Period. However, during the
Operation & Mainte erio oncessionaire shall be entitled to receive
from the Concesgi Author the way of Termination Payment a sum equal

r c1at10n) created by the Concessionaire less Intangible Assets. It is

to the lowest llovq (ii)
Book Value“of Project Assets based on historic investment (net of
1a11y clarified here that the cost of project assets would not include the

OR

%Q cost of original project facility which was provided to the Concessionaire.

(ii) 75% of debt due less pending insurance claims

In addition to the above stated, the Concessioning Authority shall also forfeit
the Performance Security.

In addition, if the Termination by the Concessioning Authority is on account of
the Concessionaire’s failure to achieve Financial Close obligations i.e,
Termination under Article 22.3 (viii), the Concessioning Authority shall forfeit
the entire amount of the Performance Security.

Other rights and obligations upon Termination

a.

Upon Termination of this Agreement, the Concessioning Authority shall :

(1) Take possession and control of the Project Facility forthwith;
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(<\

(i)

(iii)

(iv)

v)

Take possession and control of all Plant and Machinery, Materials, stores,
implements, construction plants and equipment on or about the Project
Site;

Restrain the Concessionaire and any person claiming through the
Concessionaire from entering upon the Project Site or any part of the
Project Facility;

Require the Concessionaire to comply with the provisions rrlting to

Article 33 and \
()

Succeed upon election by the Concessioning Authority, t necessity
of any further action by the Concessionaire, to theé lperests of the
Concessionaire under such of the Project reements as the
Concessioning Authority may in its dlscretlo appropriate, and
shall upon such election be liable to the T contractors under
the Project Agreements only for compe sat n ’accrumg and becoming
due and payable to them under the te of their respective Project
Agreements from and after the date fhe Concessioning Authority elects
to succeed to the interests of the ssionaire. For the avoidance of
doubt, it is hereby agreed and cessionaire hereby acknowledges
that all sums claimed by suc ractors as being due and owing for
Works and services perf or accruing on account of any act,
omission or event prl o stch date{shall constitute debt between the
Concessionaire and, ontractor$y and the Concessioning Authority
shall not in any m %ﬁe liabl such sums.

b. Upon Termination Qs Agr t it shall be the responsibility of the
Concessionaire follow

\22\2

(iii)
)

(iv)

v)

(vi)

a d over‘the P 1te Works and Project Facility to the Concessioning
ty in accor ce to Article 33.
vide all relevant data, design and drawings, records and information
accedes to all reasonable requests from the Concessioning Authority in
connection with taking over the Project Site and/or Project Facility.

Cease all further Works, except for such essential Works as may be
necessary and as instructed by Concessioning Authority, for the purpose of
making safe, protecting or continuing operations on the Project.

Hand over all the Construction Documents, Plant and Machinery and
Materials.

Remove all Concessionaire's Equipment, which is on the Project Site, and
repatriate all its staff and labour from the Project Site, except for such
essential equipment, staff and labour as may be necessary and as instructed
by Concessioning Authority, for the purpose of making safe, protecting or
continuing operations on the Project, and

Co-operate with the Concessioning Authority and the Substitute Entity
nominated by the Senior Lenders and comply with all reasonable requests
thereof, including the execution of any documents and other actions,
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provided the Concessioning Authority bears any reasonable Costs incurred
by the Concessionaire relating thereto.
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ARTICLE 24: RISK AND RESPONSIBILITY

241

24.2

24.3

(<\

Indemnity

a.

The Concessionaire shall indemnify and hold harmless the Concessioning
Authority, its officers, employees and agents from and against all claims,
damages, losses and expenses arising out of or as resulting from the Project,
including professional services provided by the Concessionaire. These
indemnification obligations shall be limited to claims, damages, losses and
expenses which are attributable to bodily injury, sickness, disease o ath, or
any injury or destruction of physical property (other than the Work @xdmg
consequential loss of use.

Such obligation shall also be limited to the extent that such(:Pms, damages,
losses or expenses are caused in whole or in part by a b h ef a duty of care,
imposed by law on the Concessionaire or anyone direcl@' directly employed

by the Concessionaire

L 4
The Concessioning Authority shall be solely resp@ and liable for any claims
that may arise by the reason of redeploymient of its employees if presently
employed at the Project Site and/or Projec ty. The Concessioning Authority
shall indemnify Concessionaire and sha it free of any claim or consequent

cost to Concessionaire
Any liability arising out of gatlon g the various contracts by the
Concessioning Authority i 1nx of the g Parking Complex shall be borne

solely by the Concessioni utho e Concessioning Authority shall
indemnify Concessionai shall ee of any claim or any consequent cost
that may arlse asare such t tion.

Intentionally f@nk

Limi

Q@yf Liabilities

The Cohcessionaire shall in no event be liable to the Concessioning Authority, by way of

i

nity or by reason of any breach of this Concession Agreement or in tort or otherwise,

loss of use of any part (or all) of the Works or for loss of production, loss of profit or loss
any other contract or for any indirect special or consequential loss or damage which may
be suffered by the Concessioning Authority in connection with this Concession Agreement.
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ARTICLE 25: INSURANCE REQUIREMENTS

25.1

25.2

25.3

25.4

Insurance during the Construction Period

For the Construction Period, the Concessionaire shall effect and maintain, or cause to be
effected and maintained, at its own expense, insurance policies as may be required to be
maintained by the Senior Lenders, under Applicable Laws and/ or such insurances that are
necessary or desirable in accordance with Good Industry Practice.

Insurance during O&M Period

Not later than 3 months prior to the anticipated Completion of the Constr (hf roject,
the Concessionaire shall obtain and maintain, at its own expense, insura |J%cies as may
be required to be maintained by the Senior Lenders, under Applica&f&iyws and such
insurances that are necessary or desirable to cover the Operalﬁba d Maintenance

Period. Q
Evidence of Insurance Cover \/\ ¢

All Insurance obtained in accordance with this Article&ll be maintained with insurer(s).
Within 30 (thirty) days of obtaining any Insurance , the Concessionaire shall furnish
to the Concessioning Authority, certified copiegg?!rtificate of Insurance and certified
copies of the premium payment receipts i t of such Insurances. Concessionaire
shall, from time to time, furnish the evi o the Concessioning Authority that all
premiums have been paid and that the réfevant pplicies remain in existence. Such
Insurance may not be cancelled oxs% ially chan without 30 (thirty) days’ prior
written notice to the Concessionin%\g rity.

Remedy or Failure to Insu Q

this Concession Agseemerit or fa provide satisfactory evidence, policies and receipts in
accordance wit rticle, the Cencessioning Authority may, without prejudice to any
other right or@ , effect Insurance for the coverage relevant to such default and pay
the premi 8. Such payments shall be recoverable from the Concessionaire by the
Concesz’ g Authority and may be deducted by the Concessioning Authority from any

If the Concessionaire faj ffe§r®:\ép in force any of the Insurances required under

monies r to become due, to the Concessionaire or from the Performance Security.

25.5 @er of Subrogation

(<K

25.6

1 policies of Insurance required to be maintained by Concessionaire shall provide for
waivers of subrogation (or the equivalent thereof) in favour of the Concessioning Authority
and its respective officers and employees, and in favour of such other Persons as may be
reasonably required by the Concessioning Authority.

Concessionaire’s Waiver

The Concessionaire hereby further releases, assigns and waives any and all rights of
subrogation or recovery against, inter-alia, the Concessioning Authority and its employees,
successors, permitted assignees, insurers and underwriters, which the Concessionaire may
otherwise have acquired or in any way connected with any loss, liability or obligation
covered by policies of Insurance maintained or required to be maintained by the
Concessionaire pursuant to this Concession Agreement (other than Third Party liability
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Insurance Policies) or because of deductible Article or due to inadequacy of the limits of
any such policies of insurance.

25.7 Application of Insurance Proceeds
The proceeds from all insurance claims, except life and injury, shall be paid to the

Concessionaire who shall, subject to its obligations under the Financing Documents, apply
the proceeds in repairing, replacing and making good any loss to the Works and Facilities.
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ARTICLE 26: FORCE MAJEURE

26.1

26.2

Force Majeure Event

In this Concession Agreement, "Force Majeure" means an event occurrence in India of any
or all of the Non-Political Force Majeure Event, Indirect Political Force Majeure Event and
Political Force Majeure Event described in Articles 26.2, 26.3 and 26.4 respectively
hereinafter which prevents the Party claiming Force Majeure (the “Affected Party”) from
performing its obligations under this Concession Agreement and which act or event:-

(i) Is beyond the reasonable control of and not arising out of the fault or %ce of
the Affected Party or the failure of such Party to perform its obllgatlg?i(e nder;

(ii) The Affected Party has been unable to prevent by the exercise o
reasonable efforts, skill and care and

iligence and

L 4

(iii) ~ Has a Materially Adverse Effect on the Project «Q

Non-Political Force Majeure Events t

For the purposes of Article 26.1, Non-Political @Majeure Events shall mean one or
more of the following acts or events:

i) Acts of God or events beyond t Qnable ontrol of the Affected Party which
could not reasonably have J pected 0 cur, extreme adverse weather or
environmental conditions, ' ng, ea uakes, heavy rains, cyclones, tempest,
whirlwind, landslides ﬂoo Qanic eruptions or fire (to the extent
originating from a exte the Project Site or not designed for in
construction Works); %’

inati Qising radiation;

ii) Radioactive.cont
iii) Strlk gcotts (other than those involving the Concessionaire, Contractors, or
q 0 Ctlve employees/ representatives or attributable to any act or omission

y of them) interrupting supplies and services to the Project for a continuous
d exceeding 7 (seven) days in an Accounting Year, and not being an Indirect

@olitical Event set forth in Article 26.3;

Political Event and which does not result in any offsetting compensation being
payable to the Concessionaire by or on behalf of such Contractor;

0 Any failure or delay of a Contractor but only to the extent caused by another Non-

V) Any judgement or order of any court of competent jurisdiction or statutory
authority in India made against the Concessionaire in any proceedings for the
reason other than failure of the Concessionaire to comply with any Applicable Law
or Clearances or on account of breach thereof, or of any contract, or enforcement of
this Concession Agreement or exercise of any of its rights under this Concession
Agreement by the Concessioning Authority; or

vi) Any other event or circumstance of a nature analogous to the foregoing, to the
extent that insurance is available at a reasonable cost to cover the occurrence of
any of the natural events. The Concessionaire will ensure that it has insured itself
against such risks.
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26.3

26.4

26.5

Indirect Political Force Majeure Event

For the purposes of Article 26.1, Indirect Political Force Majeure Events shall mean one or
more of the following acts or events by or on account of the Concessioning Authority, GoHP,
Gol or any other Competent Authority:

i. An act of war (whether declared or undeclared), invasion, armed conflict or act of
foreign enemy, unexpected call up of armed forces, blockade, embargo, rebellion,
riot, religious strife, bombs or civil commotion, sabotage, terrorism which prevents
collection of User Charges by the Concessionaire for a period exteﬁng a

continuous period of 7 (seven) days in an Accounting Year; \

ii. Industry wide or state wide or India wide strikes or industrial acti ich prevent
collection of User Charges by the Concessionaire for a peéripd exceeding a
continuous period of 7(seven) days in an Accounting Year; .

iii. Any public agitation which prevents collectio of%er Charges by the
Concessionaire for a period exceeding a conti u%& of 7 (seven) days in an
Accounting Year. l‘\

Political Force Majeure Event @6

For the purposes of Article 26.1, Political Forc ure Events shall mean one or more of
the following acts or events by or on accou e Concessioning Authority, GoHP, Gol or
any other Competent Authority: @

*
i) Expropriation or compuls ’Sﬁnfisca@ any Competent Authority of any

Project Assets or right once@ or of the Contractors; or

ii) Any unlawful or u @orised out jurisdiction, revocation of, or refusal to
renew or gra out pzal use any consent or approval required by the
Concessionaire or*any e Contractors to perform their respective obligations
under t ct Agreemeénts (other than a consent, the obtaining of which is a
condi@ écedent) provided that such delay, modification, denial, refusal or
re 10/ did not result from the Concessionaire’s or any contractor’s inability or

e to comply with any condition relating to the grant, maintenance or renewal

h consents or permits.

l&tions Applicable to the Concessionaire

circumstances to be an event of Force Majeure that would suspend the performance or

Q&Gne Concessionaire shall not have the right to consider any of the following

excuse the non-performance of its obligations under this Concession Agreement other
than the circumstances resulting from an event of Force Majeure:-

(a) Delay in performance by the Concessionaire, Subcontractor(s), sub-Licensee,
agents and employees of the Concessionaire; or

(b) Breakdown or ordinary wear and tear of materials, equipment machinery or
parts relating to the Project Facility.
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26.6

26.7

26.8

N

Exceptions Applicable to the Concessioning Authority

The Concessioning Authority shall not have the right to consider any of the following
circumstances to be an event of Force Majeure that would suspend the performance or
excuse the non-performance of its obligations under this Concession Agreement:

a) the expropriation, confiscation, nationalisation or requisition of the Project,
Project Assets or the Complex by GoHP or the Concessioning Authority;

b) the imposition of any blockade, embargo, import restrictions, ratiening or
allocation by the Concessioning Authority or any Competent Authoriw

ect Site as a
Authority or

) any delay or difficulty in handing over Vacant Possession of the
result of any intervention or directive of GoHP or Concessiohihg

any Competent Authority. (L.
£
L 4

Effect of Force Majeure before the issue of Notice to Co

Upon occurrence of any Force Majeure Event prior t e issuance of the Notice to
Commence, the following shall apply:

i) There shall be no Termination except as N@ed in Article 26.10.

ii) The Compliance Date shall be exten@ the period of which such Force Majeure
event shall subsist and
X& O3

iii) The Parties shall bear th% ectlv ts arising out of such Force Majeure

Event. @

Effect of Force Majeur t&ompl@ﬁ)ate

apply:

Upon occurrence o?n ce MQrerent after the Compliance Date, the following shall
Qbe no Termination of this Concession Agreement except as provided in
6 10.

ii) here the Force Majeure Event occurs before the issue of Construction Completion
Certificate or Provisional Certificate, the dates set forth in the Project

period for which such Force Majeure Event shall subsist;

O Implementation Schedule and the Concession Period shall be extended by the

iii) Where the Force Majeure Event occurs after the issuance of Construction
Completion Certificate or Provisional Certificate, the Concessionaire shall make all
reasonable efforts to collect Project Revenues, but if he is unable to collect Project
Revenues during the subsistence of such Force Majeure Event, the Concession
Period shall be extended by the period for which collection of Fees remains
suspended on account thereof; and

iv) All cost arising out or concerning such Force Majeure Event shall be borne in
accordance with provisions of Article 26.9.
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26.9 Allocation of costs during the subsistence of Force Majeure

Upon occurrence of a Force Majeure Event after Compliance Date, the cost arising out of
such event shall be allocated as follows:

i) When the Force Majeure Event is a Non Political Event, the Parties shall bear their
respective costs and neither Party shall be required to pay to the other Party any
cost arising out of any such Force Majeure Event;

ii) Where the Force Majeure Event is an Indirect Political Event, the costs a utable
to such Force Majeure Event and directly relating to the Project (the F ge‘pjeure
Costs) shall be borne by the Concessionaire to the extent of Insuran 8&@ and to
the extent Force Majeure Costs as duly certified by the Statuto ors exceed
the Insurance Cover, one half of the same shall be reimbursed byt oncessioning
Authority to the Concessionaire within 120 (one hundred én nty) days from
the date of receipt of Concessionaire’s claim therefore; Q

)

iii) Where the Force Majeure Event is a Political Eve ﬁF orce Majeure Costs to the
extent actually incurred and duly certified by rfﬁ\s atutory Auditors shall be
reimbursed by the Concessioning Authority to the Concessionaire in one lump sum
not later than 120 (one hundred and tw ays after the end of the Force
Majeure Event and receipt of notice by th essioning Authority to that effect.

For avoidance of doubt, “Force Majeure Co& not include loss of fee revenues or any
debt repayment obligations but shall includ® intere§t payments on such debt, O & M
expenses/ increase in cost of constru ié‘vorks on,ageount of inflation and all other costs
directly attributable to the Force M% event.

26.10 Termination Notice @Q %
If the Force Majeure E sis \riod of 270 (two hundred seventy) days or more
within a continuo eriod of 3 hree hundred sixty five) days, either Party may in its
sole discretion nate this ncession Agreement by giving 30 (thirty) days
Termination @ n writing to the other Party without being liable in any manner
whatsoever &/4dnd except as per the provisions of in Article 26.11.

i

26.11 Tern@

Termination of this Concession Agreement pursuant to Article 26.10, Termination
ent to the Concessionaire shall be made in accordance with the following:

Payments for Force Majeure Events

QK i) If the Termination is on account of Non Political Event, the Concessionaire shall be
entitled to receive from the Concessioning Authority by way of Termination
Payment a sum equal to lowest of the followingaorb:

a. 90% of Book Value of Project Assets based on historic investment (net of
depreciation) created by the Concessionaire less Intangible Assets. It is
specially clarified here that the cost of project assets would not include the cost
of original project facility which was provided to the Concessionaire.

or

b. 90% of debt due less pending insurance claims
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26.12

26.13

26.1

26.15

ii) If the Termination of this Concession is on account of an Indirect Political Event, the
Concessionaire shall be entitled to receive from the Concessioning Authority by the
way of Termination Payment a sum equal to lowest of the following a or b:

a. 100% of Book Value of Project Assets based on historic investment (net of
depreciation) created by the Concessionaire less Intangible Assets. It is
specially clarified here that the cost of project assets would not include the cost
of original project facility which was provided to the Concessionaire.

o ‘lx

b. 100% of debt due less pending insurance claims

iii) If the Termination of this Concession is on account of a Wal Event, the
Concessionaire shall be entitled to receive from the Concessfoning Authority by the
way of Termination Payment a sum equal to lowest of th ingaorb:

depreciation) created by the Concessionai ss Intangible Assets. It is
specially clarified here that the cost of projget assets would not include the cost
of original project facility which was proyi o the Concessionaire.

N\

or
b. 100% of debt due less pending i&bce claims.
Termination Payments @ 0&

The Termination Payments p@o the t1 6.11 shall become due and payable to
o

a. 100% of Book Value of Project Assets base ﬂisforic investment (net of
;&e

the Concessionaire by the C ning ority upon actual or constructive transfer of
the Project Assets by C®e551on i the Concessioning Authority free from all
Encumbrances, char ; atsoever, unless expressly directed by the

Concessioning Au%ty her
Mode of Pa
Paymezq compensation and costs by the Concessioning Authority pursuant to this

Artic all constitute valid discharge of the Concessioning Authority’s obligations for
Termination Payments hereunder.

ute Resolution

In the event that the Parties are unable to agree in good faith about the occurrence or
existence of a Force Majeure Event, such dispute shall be finally settled in accordance with
the Dispute Resolution procedure as under Article 27, provided however that the burden of
proof as to the occurrence or existence of such Force Majeure event shall be upon Party
claiming relief and/or excuse on the account of such Force Majeure Event.

Liability for other losses, damages etc.

Save and except as expressly provided in this Article neither party hereto shall be liable in
any manner whatsoever to other Party in respect of any loss, damage, cost, expense, claims,
demand and proceedings relating to or arising out of occurrence or existence of any Force
Majeure Event or exercise of any right pursuant to this Article.
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26.16 Duty to Report

The Affected Party shall discharge the following obligations in relation to reporting the
occurrence of a Force Majeure Event to the other Party:

i) The Affected Party shall not claim any relief for or in respect of a Force Majeure
Event unless it shall have notified the other party in writing of the occurrence of the
Force Majeure Event as soon as reasonably practicable, and in any event within 7
(seven) days after the Affected Party knew or ought reasonably to have known of
its occurrence and the probable Material Adverse Affect that the Forcg=Majeure
Event is likely to have occurred on the performance of its obligatio m this
Concession Agreement.

ii) Any notice pursuant to this Article 26.16 shall include full partiaﬁabof :

*
€))] The nature and extent of each Force Majeure EV@(& is the subject of
any claim for relief under this Article 26 with in support thereof;
L 4

(b) The estimated duration and effect or prmle effects which such Force
Majeure Event is having or will have onhe Affected Party’s performance of
its obligations under this Concessio ment;

(9 The measure which the Aff ‘%rty is taking or proposes to take to
alleviate the impact of such ajeure Event; and

(d) Any other 1nformatlo@ant to t\&ected Party’s Claim.

iii) For so long as the Affi rty c@ to claim to be affected by such Force
Majeure Event, it sh vide ther Party with regular (and not less than
weekly) writte conta formatlon as required by this Article 26.16,
and such ot the other Party may reasonably request the
Affected P to dQ

26.17 Excuse from ' ance of obligations

If the d Party is wholly or partially unable to perform its obligations under this

Concessiog *Agreement because of Force Majeure Event, it shall be excused from

performance of such of its obligations to the extent it is unable to perform on account of

S orce Majeure Event provided that:

@ The suspension of performance shall be no greater scope and of no longer duration
Q than is reasonably required by the Force Majeure Event;
ii) The Affected Party shall make all reasonable efforts to mitigate or limit damage to
the other Party arising out of or as a result of the existence or occurrence of such
Force Majeure Event and to cure the same with due diligence; and

iii) When the Affected Party is able to resume performance of its obligations under this
Concession, it shall give to the other Party written notice to that effect and shall
promptly resume performance of its obligations hereunder.
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ARTICLE 27: DISPUTE RESOLUTION

271

27.2

Dispute Resolution

Any dispute, difference or controversy of whatever nature regarding the validity,
interpretation, implementation or the rights and obligations arising out of, or in relation to,
or howsoever arising under or in relation to this Concession Agreement between the
Parties, and so notified by either Party to the other Party (the “Dispute”) shall be subject to
the dispute resolution procedure set out in this Article 27. It is specially clarifi @ that
in case of any ambiguity regarding the Works, the practices existing at 't ime of
submission of the proposal as per Good Industry Practice would prevail. (LQ

Direct discussion between Parties (L.

The Parties agree that any Dispute that may arise between them shall be first submitted for
direct discussion between the Parties. For this purpose, the'ndticé of Dispute (the “Notice
of Dispute”) sent by one Party to the other Party under Alhﬂe 7.1 shall be considered an
invitation for direct discussion, and it should specify ﬁasonable time and venue for the
conducting of negotiation proceedings. In addition otice of Dispute shall specify the
basis of the Dispute and the amount claimed. Ih@direct discussion proceedings, each
Party shall be represented by their represent 7officials or employees with sufficient
knowledge and authority over the subject wf the Dispute in order for the discussion
to be meaningful. At the discussion prgceedings, the{Party that has given the Notice of

Dispute shall present an offer of ;;15%”, ment, may form the starting point of
discussions between the two Parti@g gthe ssion proceedings.

27.3 Arbitration or Adjudicatim@Q %

a. In the event pagki ?e unable to resolve the Dispute through Direct
Discussio der rticle@, e Parties shall submit the Dispute for arbitration in
accorda h the Arbitration and Conciliation Act, 1996. The arbitration

proce@ shall be conducted by the “Secretary, Law, GoHP” as the Sole
tor'(

AQ ‘the Sole Arbitrator”).
b. \?Q ed

Shimla or Palampur.

@ The arbitration proceedings shall be conducted in the English language and in

Qﬁ d. The cost incurred on the process of arbitration including inter alia the fees of the

27.4

Sole Arbitrator and the cost of the proceedings shall be borne by the Parties in
equal proportions. Each Party shall be bear its own legal fees incurred as a result of
any Dispute under this Article 27.

Performance during Dispute

Performance of this Concession Agreement shall continue during the settlement of any
Dispute under this Article 27. The provisions for dispute settlement shall be binding upon
the successors, assigns and any trustee or receiver of either the Concessioning Authority or
the Concessionaire.
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ARTICLE 28: INDEPENDENT ENGINEER

28.1 Appointment

28.2

@K

28.4

a.

O

Certificates

The Independent Engineer shall be either any civil engineer nominated by GoHP
supported by independent quality control & monitoring individual expert or a
reputed firm of engineers having adequate experience in similar projects, who shall
monitor the Project for the purposes of determining and ensuring compliance with
Technical Requirements, the Performance Standards and Costs of the COIW

i

The procedure for the selection and appointment of the Indepe d neer
shall be finalised by the Concessioning Authority in cons with the
Concessionaire. (IL
*

In the event, the Independent Engineer is not in the emp % of GoHP, then the
cost for the Independent Engineer will be re ually between the
Concessioning Authority & the Concessionaire. F, &‘b the cost of independent
quality control & monitoring individual expert sha o be shared equally between
the Concessioning Authority & the Concessionaige. The Concessionaire shall submit
its share of payment to the Concessionin ority and thereafter, the entire
payment for the Independent Engineer/ ndent quality control & monitoring
individual expert shall be made by t @ sioning Authority.

Independent Engineer 51gn5 of ad ce to this Concession Agreement,

The Concessioning Authorlty ensugs that the Person appointed as
thereby binding itself mut andls t erms of this Concession Agreement.

Inspection

During the C 0@ e lndependent Engineer shall, at all reasonable
times and n réasona t ce, have access to the Project Site for the purpose of

dischargi utles und his Concession Agreement.

ndent Engineer shall undertake inspections of the Project Site, regularly
at such times as it deems appropriate, to determine the progress in the
ruction of the Complex and the extent of compliance with Technical

éequirements / Performance Standards stipulated for the construction of Complex

and notify the Concessioning Authority and the Concessionaire of any deviations
there from within 7 (seven) days of such inspections.

The Independent Engineer shall decide upon, issue and sign all certificates required at
various stages in this Concession Agreement in accordance with the provisions of this

Concession Agreement.

Cost of Construction

The Independent Engineer shall undertake to determine the cost incurred by the
Concessionaire on the Completion of the Construction of the Complex and also, at any other
stage of the Project, if desired by any of the Parties.
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28.5 Role as Expert
a. The Independent Engineer shall function in the capacity of an expert (and not as an
Arbitrator). If the Concessioning Authority disputes the Concessionaire’s statement
in connection with, or arising out of, this Concession Agreement or the execution of
the Works, including any dispute as to any opinion, instruction, determination,
certification or valuation of Concessioning Authority, Concessioning Authority shall

refer such matter to the Independent Engineer. The Parties have agreed that the
findings of the Independent Engineer under this Article shall be final and binding

upon the Parties for all matters relating to: (L

i) Measurements;
ii) Technical Requirements and the interpretation thereof; (L

iii) Performance Standards and interpretation there (L

iv) Drawings and their interpretation. \«
28.6 Tenure 6

The tenure of the Independent Engineer, under @)ncessmn Agreement, shall be from
the Compliance Date to the date of issue of tlé C%g uction Completion Certificate.

: @
Q
&@ \’bé\
Q‘b
Qg\
KO

N
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ARTICLE 29:

MAINTENANCE BOARD

29.1 Appointment

29.2

(<\

a.

On the Commercial Operations Date, the Concessioning Authority shall appoint a
Maintenance Board. The Maintenance Board shall consist of representatives of the
following and any other member duly nominated by the Concessioning Authority:

1 Two representatives of Concessioning Authority,

(ii) The District Magistrate or its representative who has pow %r the
Project, and (’\

(iii) One representative of Concessionaire (L

The representative of the Concessioning Authority shall (lﬁe Chairman of the
Maintenance Board and one of the representatives ofgthe cessioning Authority
shall be the Convenor. Wherever possible, the A&nﬁnce Board shall act by
consensus. If consensus is not reached, it shall tak te, and if there is a tie in such
vote, the representative of the Concessioning A&ority shall have the casting vote.

Powers and Duties

The Maintenance Board shall have t* ers and duties set out in this Concession
Agreement or any other powers.reqt red he proper development, operation

and maintenance of the Proue\ ding, f ut limitation):
i) Compliance t(%@L MM

ii) Review essmrﬁ( perlodlc reports;

iii) q ver1 e 1mplementatlon of Variations
iv) pprove any improvements or modifications (that are not Variations)
D posed by any of the members of the Maintenance Board ;

%2 Review Performance Security requirements;

@ vi) Any other matter which it deem necessary for the development, operation

or maintenance of the Project Facility/ Complex;
vii) Review and take actions on matters arising out of the Complaints Register.
viii)  Impose penalties on the Concessionaire as stipulated in Article 15.2 (b).

The Maintenance Board shall have the power to appoint Expert or Specialist Person
in any area required, for the review of the operation, maintenance and planning of
the Project. Such persons shall act as an "Expert”, whose expert professional
opinion, once confirmed by the Maintenance Board, shall be binding on the Parties
and the Maintenance Board.

The Maintenance Board shall, either through in-house capability or by appointing
any Expert/ Specialist, carry out structural safety audit after every 25 (twenty five)
years, through out the Concession Period.
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Without limitation to the generality of the foregoing Articles, the Maintenance
Board shall have the power to appoint a valuer as an Expert to undertake and
determine the cost of repairs required as well as for the valuation of any other
Works.

The Concessionaire and the Concessioning Authority shall extend full co-operation
to the Maintenance Board and to any Expert appointed by the Maintenance Board.
All the expenses of the Maintenance Board shall be borne by the Concessioning
Authority.

The Maintenance Board shall meet at least once every quarter of t ar year
at such time & venue as may be indicated by the Convenor an d to all the
members of the Maintenance Board at least 14 (fourteen) daysi‘bbre the date of
the meeting. .
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ARTICLE 30: FINANCING AND LENDER'’S RIGHTS

a. The Concessioning Authority hereby agrees that it shall enter into a Substitution
Agreement as given Schedule XII with the Senior Lender and the Concessionaire
thereby shall grant the Senior Lender certain rights in the event of ‘Termination by
the Concessioning Authority’ as set out in Article 22.4. The Concessioning Authority
further confirms to the Concessionaire that it can represent to the Senior Lenders
that the Concessioning Authority has agreed to be bound by the terms and
conditions specified therein.
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ARTICLE 31: TAXATION AND CONFIDENTIALITY

311

31.2

31.3

31.4

Local Taxation

a. The Concession Agreement shall include all charges towards import licence,
customs duties, import duties, business taxes, etc., that may be levied in accordance
with the Applicable Laws as on the Proposal Acceptance Date in India on the
Concessionaire's Equipment, Plant and Machinery and Materials (whether
permanent, temporary or consumable) acquired for the purpose of this Concession
Agreement and on the services to be performed under this Concession ement.
Nothing in this Concession Agreement shall relieve the Concession ?%ﬂ its
responsibility to pay any tax that may be levied in India on profi a y it in

respect of this Concession Agreement. ((}

ing Authority is

b. Under the provisions of the Indian Income Tax Act, the Conessi
any payments are

required to deduct tax at source at the rates prevailing@
envisaged under this Concession Agreement. «

L 4

Income Taxes on Staff

The Concessionaire's staff, Person and labour will b to pay personal income taxes in
India in respect of their salaries and wages as CN ble under the laws and regulations
for the time being in force and the Concessi all make such deductions in respect of
such taxes as required by law. 6

Confidentiality \@ 0

Neither of the Parties shall, at befo xplry or termination of this Concession
Agreement, without the con he 0 rty divulge or suffer or permit its officers,
employees, or agents to di to an n (other than to any of its or their respective
officers or employees quir e to enable them to properly to carry out their
duties), any info ion relatin the negotiations concerning the operations, contracts,

commercial o 1 arrangements or affairs of the other Party or any proprietary
information o < er Party.

Excepti (1] onfldentlallty

The reSgrictions imposed by Article 31.3 shall not apply to the disclosure of any
i ation:

a breach of an undertaking of confidentiality or which is obtained with no more

Q@ which now or hereafter comes into the public domain otherwise than as a result of

than reasonable diligence from sources other than the Parties;

ii) which is required by law to be disclosed to any Person who is authorised by law to
receive the same;

iii) which is required to be disclosed by the regulations of any recognised exchange
upon which the share capital of the Party making the disclosure is or is proposed to
be from time to time listed or dealt in;

iv) to a court, arbitrator or administrative tribunal in the course of proceedings before
it to which the disclosing Party is a Party;

Draft Concession Agreement — Section |l Page 95 of 102



Development of Car Parking-cum-Commercial Complex in Palampur near old subzi mandi

hpidb

v)

vi)

to any consultants, banks, financiers or advisers to the disclosing Party or

In accordance with this Concession Agreement.

31.5 Public Announcements

No public announcement or statement regarding the signing of this Concession Agreement
shall be issued or made unless, prior thereto, both Parties have been furnished with a copy
thereof and have approved the same, provided such approval shall not be unr@nably

withheld or delayed. \
ARTICLE 32: USER CHARGES (LQ
32.1 Levy and Appropriation of User Charges (L.
(a) The Concessionaire shall levy, collect, retain and ap ro@te User Charges from
the Users for the period after the Compliance D tﬁd fintil the last date of the
Concession Period, in accordance with the provisiogs of this Agreement.
(b) The Concessionaire or its Subcontract all levy, collect, retain and
appropriate User Charges from all the USQ' rates set out in Schedule VII.
(9 The Concessioning Authority e % recognises that the right of the

Concessionaire or its Subcontract to levy, demand, collect, retain, and to
appropriate User Charges ig@rdance iNWith the terms of this Concession

Agreement and (ii) to exer righ remedies available under Law and
covery of User Charges.

under this Concession ent f&g

\QQ?

<
&

<
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ARTICLE 33: TRANSFER OF THE COMPLEX/ PROJECT FACILITY

(a)

(b)

(c)

(d)
(e)

©

Q(f)

(8)

(h)

On the Transfer Date, the Concessionaire shall transfer and assign to the
Concessioning Authority or its nominated agency, as the case may be, free and
clear of any charges, liens and Encumbrances created or suffered by the
Concessionaire after the Compliance Date of all the Concessionaire’s right, title
and interest in and to the Works/ Project Assets and the Complex/ Project
Facility. The Concessionaire shall also deliver to the Concessioning Authority or
its nominated agency on such date such operating manuals, plans, design
drawings, reports, accounts and other information as may reas y be
required by the Concessioning Authority or its nominated agency t W it to
continue the operation of the Complex either directly or by i mlnated
agency. The personnel of the Concessionaire shall continue to employees
of the Concessionaire and the transfer of the Project Assets@ the Complex
shall not in any manner affect their status as employees(ofi the"Concessionaire
and they shall have no claim to any type of employme@r mpensation from
the Concessioning Authority or its nominated agenc

The Concessionaire shall to the extent possib&s&gn to the Concessioning
Authority or its nominated agency at the time of transfer all unexpired guarantees
and warranties by Subcontractors and su and all insurance policies. The
Concessionaire shall ensure that any which are to be so assigned, are
capable of assignment and the co t% to the Concessionaire has approved
such assignment under the terms a% itions of the relevant contract.

The Concessionaire shall, to,t @dant pos i t the time of transfer, assign to the
Concessioning Authority nom ed agency all contracts, equipment
contracts, supply con d all ntracts relating to the Project entered
into by the Concessi e and 1 tlng at the time of transfer except any
contracts with e

Intentlonalq ft blank

The t f the Complex shall be treated as a transfer on a going concern basis.

T r of immovable property comprising the Project shall be deemed to be a
ination of all sub-license agreement/arrangements in relation to the Project
and the Complex and the title to all such immovable property shall

éutomatically revert to the Concessioning Authority or its nominated agency. The

movable property comprising Project Assets shall be deemed to be transferred to
the Concessioning Authority or its nominated agency by constructive delivery and
possession.

At the time of transfer, the Complex shall be in such condition as is reasonable
under all the circumstances taking into account their age, the design, materials
used and maintenance carried out.

Six months prior to the Transfer Date, the Concessioning Authority shall be entitled
to appoint any consulting engineer to assess the condition of the Complex. Such
consulting engineer shall be entitled to have free access to inspect the Complex,
provided that such inspection is reasonable and is carried out with minimum
disruption to normal operation of the Complex.

Until the Transfer Date, all risks shall lie with the Concessionaire for loss of or
damage to the whole or any part of the Complex, unless such loss or damage is due
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to an act or omission of the Concessioning Authority in contravention of its
obligations under this Concession Agreement.

(1) The Concessionaire shall provide fair and just compensation to its employees as
required under the Laws or under this Concession Agreement, and shall indemnify
the Concessioning Authority against any claims from any such employees for their
loss of office, redundancy, loss of employment or otherwise. The Concessioning
Authority shall accept absolutely no liability on account of any matter pertaining to
the Concessionaire's employees, staff, labour etc.

(4) The Concessioning Authority shall be responsible for the costs a %nses
including stamp duties, taxes, legal fees and expenses, incurred in ion with

the Transfer of the Project Site/ Complex to it by the Concessionai

(k) Intentionally Left Blank (L.

] On the Transfer Date, all the sub-license agree nt@rangements shall be
terminated. The Concessionaire shall hand over, Z&Drﬁject Site/ Complex and
Project Assets to the Concessioning Authority or i&ominated agency at zero cost
and the Concessionaire, its Subcontractors, @t;s, employees and sub-licensees
shall vacate the Project Site/ Complex and P@ ssets.

(m) From the Transfer Date, the obligatign he rights of the Concessionaire under
this Concession Agreement shall tefmintdte vis-a-vis the Concessioning Authority
and the Concessioning Author or”its nominated agency shall take over the
Complex and the Project Ass thelr 0 Ton and maintenance and any other
rights or obligations ari t of t oncession Agreement which either
expressly or implicitly ermi f this Concession Agreement; provided,
however, that the Co naire c ntmue with any other business operations
arising other than nnectl h this Concession Agreement and provided
further that t ssig 11 no longer act in its capacity as Concessionaire

in relation pur ant t@s ncession Agreement.

(n) On co i of the transfer by the Concessionaire to the Concessioning Authority
i , titles and interests in the Project Site, Project Assets and the Complex,
oncessioning Authority shall issue a ‘Concession Agreement Completion
% icate’ to the Concessionaire. The Concession Agreement Completion
ertificate will have the effect of constituting evidence of transfer of all rights, titles
and interests in the Project Site/ Complex / Project Assets by the Concessionaire

O and their vesting in the Concessioning Authority hereto.

@LE 34: FIRST RIGHT OF REFUSAL

At the end of the Concession Period either by efflux of time or otherwise, the
Concessioning Authority would either operate the Project itself or may re-bid the
same by suitably re-defining or re-structuring the Project parameters as per its sole
discretion. In the event of re-bidding, if the present Concessionaire chooses to
participate in the re-bidding process, then he shall be provided with the right to
match the best bid as per the bidding parameter as long as his bid is within 10% of
the best bid.
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ARTICLE 35: MISCELLANEOUS PROVISIONS

35.1

35.2

35.3

35.4

(<\

35.5

Governing Law and Jurisdiction

This Concession Agreement shall be construed and interpreted in accordance with and
governed by the laws of India, and the Courts of Himachal Pradesh shall have jurisdiction
over all matters arising out of or relating to this Concession Agreement.

Waiver

Waiver by either Party of any default by the other Party in the observance and 'é})ﬂance
of any provisions of or obligations under this Concession Agreement: Q

(a) Shall not operate or be construed as a waiver of any other or subiséquent default
hereof or of other provisions of or obligations under this Co sien Agreement;

(b) Shall not be effective unless it is in writing and e cuted’by a duly authorised
representative of the Party; and \

(o) shall not affect the validity or enforceability is Concession Agreement in any

manner. @

Neither the failure by either Party toy on any occasion upon the performance
of the terms, conditions and prm%ns of this Concession Agreement or any
obligation there under nor time ther indulBence granted by a Party to the other
Party shall be treated or deé% s wai such breach or acceptance of any
variation or the relinquish fany ight hereunder.

Exclusion of implied wa r

This Concession Agr xcludes any warranty, condition or any other
undertaking impl po at 1aw or b stom or otherwise arising out of any other agreement
between the P * any represe tatlon by either Party not contained in a binding legal
agreement e both Parties.

Severa

If for aby reason whatever any provision of this Concession Agreement is or becomes
@, illegal or unenforceable or is declared by any court of competent jurisdiction or any

Q er legal and valid instrumentality to be invalid, illegal or unenforceable, the validity,

gality or enforceability of the remaining provisions shall not be affected in any manner,
and the Parties will negotiate in good faith with a view to agreeing upon one or more
provisions, which may be substituted for such invalid, unenforceable or illegal provisions,
as nearly as is practicable. Provided, failure to agree upon any such provisions shall not be
a subject matter to dispute resolution under this Concession or otherwise.

Entire Agreement

This Concession Agreement and the Schedules together constitute a complete and exclusive
statement of the terms and conditions of the agreement between the Parties on the subject
hereof and no amendment or modification hereto shall be valid and effective unless such
modification or amendment is agreed to in writing by the Parties and duly executed by
persons especially empowered in this behalf by the respective Parties.
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35.6

35.7

35.8

35.9

(<K

Custody of Documents

The Construction Documents shall be in the custody and care of the Concessionaire. Unless
stated otherwise in this Concession Agreement, the Concessionaire shall provide four
copies for the use of the Concessioning Authority.

Copyright

copyright and registered design and all other intellectual property rights su in or
accruing to the Concessionaire, in relation to the Construction Document to be
made by or on behalf of the Concessionaire, during the Concession Perig
copyright subsists in such works. The Concessioning Authority he b grants to the
Concessionaire non-exclusive royalty-free licence to use such do and drawings
solely for the purpose of complying with its obligations under thi sion Agreement.

The Concessionaire, as beneficial owner, hereby transfers to the Concessioning {ﬁlorlty
ti

Use of the Concessioning Authority's Documents /\

Copyright in the Technical Requirements and other do ents issued by the Concessioning
Authority to the Concessionaire shall (as between ties) remain the property of the
Concessioning Authority. The Concessionaire m ts cost, copy, use and communicate
any such documents for the purposes of tt‘ﬁb’ncession Agreement. They shall not,
without the Concessioning Authority's CO@ e used, copied or communicated to a
Third Party by the Concessionaire, exc @s ces@or the purposes of this Concession

Agreement.

Compliance with Laws and %@185 @Q

a. The Concessionai @atters arising in the performance of this
Concession A t, cg 1th, give all notices under, and pay all taxes, levies

and other similar ¢harg quired by the provisions of any Central or State law or
directive %‘y regulatioh of any legally constituted public authority having
jurisd er the Works. The Concessionaire shall obtain all permits, licences or
a ¢/required for any part of the Works in reasonable time, taking into
EQnt the delivery time for the Plant and Machinery and Materials and required

mpletion of the Works. The Concessioning Authority and the Concessionaire
all comply with all the laws as applicable.

In the performance of this Concession Agreement, the Concessionaire shall
ascertain and comply with all relevant laws and directives. The Concessioning
Authority will provide such reasonable assistance as may be requested by the
Concessionaire in ascertaining the nature and extent of such relevant Indian laws
and directives.

C. The Concessionaire shall indemnify the Concessioning Authority, the Concessioning
Authority's officers, employees and agents against all governmental penalties and
fines payable to a Competent Authority, together with any reasonable legal
expenses incurred in connection therewith, to the extent arising out of any failure
of the Concessionaire, any Subcontractor or their respective agents or employees to
comply with any law or directive applicable to the construction, start-up, operation
and maintenance activities conducted at the Project Site, during the performance of
the Works.
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35.10

35.11

(<\

35.12

d. If the Concessionaire or the Concessioning Authority finds any divergence between
any law or directive and the Technical Requirements, it shall give to the other Party
a written notice specifying the divergence and proceed in accordance with Article
14.

Joint and Several Liability

If the Concessionaire is a joint venture (or consortium) of two or more Persons, all such
Persons shall be jointly and severally liable to the Concessioning Authority for the
fulfilment of the terms of this Concession Agreement. Such Persons shall designate one
of them to act as "Lead Member" with authority to bind the joint venture o lgl&ﬂium
and each of its members. The composition or the constitution of the joi m ure or
consortium shall not be altered without prior approval of the Concessi Authority
and as per the specific provisions in this regard provided in this ConceSsion Agreement.

N4

Notifications
L 4
a. Wherever provision is made for the giving or iss%ce of any notice, instruction,
consent, approval, certificate or determinatiginby any Person, unless otherwise
specified, such communication shall be in and shall not be unreasonably

withheld or delayed. Wherever proviSI\Qqj made for a communication to be
"written" or "in writing", this meaas and-written, typewritten or printed
communication, including the agree ms of electronic transmission.

b. All certificates, notices or,\g&@ order@t&ween the Parties shall either be

delivered by hand agains en ackfiowledgement of receipt, or be sent by

registered acknowled due p b post or courier or one of the agreed
systems of electronij smissjen’ the event of any dispute, unless such
acknowledgement eipt is ed, the communication shall be treated as not

given.

atten person and to the address provided below, or to such other person
or, s as may be intimated to the Concessioning Authority by the
essionaire from time to time.

C. In the the Concegionaire, all communication shall be marked for the
tﬂ: ? the

ame of Concessionaire’s Representative

@ Address for communication

d. In the case of the Concessioning Authority, all communication shall be addressed to
the
Language
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The language of this Concession Agreement is the English language. All correspondence,
drawings, designs, design data, Tests reports, certificates, specifications and information
shall be in the English language. All other written and printed matter required for
construction, operation and maintenance shall be executed in the English language.
Instructions and notices to the public and staff and all other signs and information
notices shall be in English and Hindi.

35.13 Counterparts

This Concession may be executed in 2 (two) counterparts, each of which w %uted
and delivered shall constitute an original of this Concession Agreement

IN WITNESS whereof the Parties have executed and delivered this Concession Agb—nent as of the

date first above written. (L.

SIGNED SEALED AND DELIVERED \« ¢

For and on behalf of t

The Concessioning Authority by: \@
(Signature) @.
(Name) 6

(Designation)

SIGNED SEALED AND DELIVERED @Q
For and on behalf of $® \@'
Concessionaire by

ign
l@atlon)

In the pres
(Signature)
(Name)
Q (Designation)
2. (Signature)
(Name)
(Designation)
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